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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 51

[Docket Number FV-91-301]

Pistachio Nuts in the Shell; Grade
Standards

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule revises the
United States Standards for Grades of
Pistachio Nuts in the Shell. The final
rule adds a fourth grade, U.S. No. 3, to
the present standard. The Western
Pistachio Association, a trade
association representing a majority of
the pistachio nut growers and packers in
the United States, has requested the
USDA to make these changes to bring
the standards in line with current
marketing trends. These changes would
improve marketing information and
communication between shippers and
receivers of pistachio nuts in the shell.
The Agricultural Marketing Service
(AMS) has the responsibility to develop
and improve standards of quality,
condition, quantity, grade, and
packaging in order to encourage
uniformity and consistency in
commercial practices.

EFFECTIVE DATE: February 14, 1992,

FOR FURTHER INFORMATION CONTACT:
Thomas G. Gambill, Fresh Products
Branch, Fruit and Vegetable Division,
Agricultural Marketing Service, U.S.
Department of Agriculture, P.O. Box
96456, Washington, DC 20090-6456, (202)
720-5024.

SUPPLEMENTARY INFORMATION: This rule
has been reviewed by the Department in
accordance with Departmental
Regulation 1512-1 and the criteria
contained in Executive Order 12291 and

hals been determined to be a “nonmajor”
rule.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (5
U.S.C. 601 et seq.), the Administrator of
AMS has determined that this action
will not have a significant economic
impact on a substantial number of small
entities. This revision of U.S. Standards
for Grades of Pistachio Nuts in the Shell
will not impose substantial direct
economic cost, recordkeeping, or
personnel workload changes on small
entities, and will not alter the market
share or competitive position of these
entities relative to large businesses. In
addition, under the Agricultural
Marketing Act of 1946, the application of
these standards is voluntary,

The proposed rule, United States
Standards for Grades of Pistachio Nuts
in the Shell (7 CFR 51.2540-51.2546), was
published in the Federal Register on
May 3, 1991 (56 FR 20373-20374). A
typographical error in Table II under
U.S. No. 3 (a) damage was published as
“80" percent. A subsequent issue (56 FR
23956 dated May 24, 1991) published the
correct tolerance of 8 percent. The
proposal was developed at the request
of the Western Pistachio Association, a
trade association representing the
majority of pistachio growers and
handlers in the United States.

The growers and shippers represented
by the Western Pistachio Association
requested this revision because the
previous standards did not, in their
judgment, reflect current marketing
practices. They believe that this final
rule would give the industry grade
standards that would reflect today's
modern marketing and packaging
methods.

The standards are issued under the
Agricultural Marketing Act of 1946 (7
U.S.C. 1621 et seq.). Industry
representatives requested that the
standards be revised to add a new
grade, U.S. No. 3, to the existing
standards. According to the Western
Pistachio Association, the addition of a
fourth grade will allow the industry to
maintain the integrity and quality of the
edible kernels and still supply a product
to the market having more shell staining
present. Freshly harvested pistachio
nuts normally have fleshy hull material
attached to the shell. If this hull material
is not removed promptly following
harvest, the shells may become
discolored or stained by tannins and oils

leaching from the hulls, Although this
staining may affect the appearance of
the shell, it is not believed to cause or
indicate any adverse effect on the
kernel.

In addition, two other external defect
tolerances will also be increased for the
new U.S. No, 3 grade. These are (1) Non-
split and not split on suture, and, (2)
Damage by other means. All other
tolerances in Table 1, as well as those
listed in Tables H and III will remain the
same as those presently designated for
the U.S. No. 2 grade. This allows lots
which may not be marketed through
normal channels only due to external
appearances to be marketed with the
edible kernel being the focal point of the
grade.

The 60-day comment period ended
July 2, 1991 and a total of six comments
were received concerning the proposal.
Three comments from packers/
distributors were opposed to the
proposal, two were supportive of the
proposal, and one was from the USDA,
Agricultural Research Service (ARS)
which was neither for or against the
proposal.

Of the three comments opposed to the
proposed U.S. No. 3 grade, it is generally
the opinion of these commentors that,
“Adding a fourth grade * * * will not
benefit the grower or the shipper. In fact
this revision would only cause
disruption and quality cheating in the
market, which in turn would cause less
profits for both the grower and shipper.”
One comment reported, *“There have
been too many complaints from the
retail customers, retailers, and repackers
of pistachio in shell nuts, therefore,
there is no sound reasoning in adding
another grade.”

AMS has considered these opposing
comments and disagrees. The actual
consumed portion of in the shell
pistachio nuts is the kernel or nutmeat.
No evidence has been shown to indicate
that stained shells also indicate or cause
any undesirable kernel characteristics.
Furthermore, this grade would also be
beneficial in marketing pistachios. The
primary reason that pistachios were
originally dyed with coloring was to
cover the stained shell. The standards
may be applied to pistachio nuts in a
“natural, dyed, raw, roasted, or salted
state.” Many of the dyed pistachios
already possess shell staining which is
allowed in the new U.S. No. 3 grade.
This new grade would provide a
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description of a product which is
already being marketed but may be
dyed in order to make a U.S. grade.

The U.S. Standards are voluntary.
Therefore, those in the industry who are
opposed to the U.S. No. 3 grade for
pistachios need not accept or use it.
However, by incorporating this grade
into the present standard those who
may wish to use this grade will be able
to do so. In addition, the standards are
not intended to hinder marketing but
rather be used as a descriptive tool to
expedite and encourage trading.

AMS develops and improves
standards of quality, condition, grade,
and packaging to enhance the marketing
of agricultural commodities by fostering
consistency in commercial practices.
The Agency has determined this final
rule will enhance the marketing of
pistachio nuts in the shell. The
provisions of this final rule are the same
as those in the proposed rule except that
a metric conversion table is added.

Accordingly this revision shall
become effective 30 days after the date
of publication in the Federal Register.

List of Subjects in 7 CFR Part 51

Agricultural commodities, Food
grades and standards, Fruits, Nuts,
Reporting and recordkeeping
requirements, Vegetables.

PART 51—[AMENDED]

For reasons set forth in the preamble,
7 CFR part 51 is amended to read as
follows:

1. The authority citation for 7 CFR
part 51 continues to read as follows:

Authority: Secs. 203, 205, 60 Stat. 1087, as
amended, 1090 as amended; 7 U.S.C. 1622,
1624, unless otherwise noted.

2. In subpart—United States
Standards for Grades of Pistachio Nuts
in the Shell § 51.2541 is amended by
revising the introductory text to read as
follows:

§51.2541 Grades.

*U.S. Fancy,” "U.S. No. 1,” “U.S. No.
2," and *U.S. No. 3" consist of pistachio
nuts in the shell which meet the
following requirements.

* - * * *

3. Section 51.2542 Tolerances is
amended by revising Tables I, II, and 111
in paragraph (a) to read as follows:
§51.2542 Tolerances.

(a) & %

TaBLE | TasLE lll—Continued
Factor U.S. U.S. U.S. U.Ss. Factor U.Ss. uU.s. us. U.S.
fancy | No.1 [ No.2 | No. 3 tancy No. 1 No. 2 No. 3
Exteén?l {shell) do:he: .
efacts efects
Per- | Per- | Per- Per-
tolerances b (tolerances | Percent | Percent | Percent | Percent
( weight) Y cant cent cent cent by weight)
(a) Non-split and (c) Parti-
not split on cles and
AT ITIC- D 2 3 6 10 dust.......... 25 25 .25 25
(1) Non-split
included in
(: ) FOTT— 1 2 4 4 | « * * * *
“”m‘;‘,’;‘,‘,’;',"""“" ..... 1 1 2 2 4. Section 51.2547 Metric Conversion
(c) Light stained..... 7 12 20 as | Table is added to read as follows:
1) Dark X
¢ )stained. § 51.2547 Metric Conversion Table.
included in
1) JO 2 3 4 6 Milli-
(d) Damage by . Inches meters
other means......., 1 1 1 2
(e)inie}‘s;‘ than 2% 5/64 1.98
diameter: 18/1000 0.46
(1) Small size.....] 5 5 5 5| oered oo
(2) Medium, )
Large, Extra
Large sizes...... 1 1 1 1
Ounces Grams
TaBLE 1 1 28.35
2 56.70
Factor fU.S. #.8.1 #.8.2 #.S.a
an 0. 0. 0.
Internal 2 Dated: January 10, 1992.
(kemel) .
defects Per- Per- Per- Per- Dam‘_’l .Haley.
(tolerances cent cent cent cent Administrator.
by weight) [FR Doc. 92-1055 Filed 1-14-02; 8:45 am|
(a) Damage ... 3 6 8 g | BILLING CODE 3410-02-M
(b) Serious
Damage....... 3 4 5 5
(1) insect 7 CFR Part 1032
damage,
included [DA-91-022]
in (6. 1 2 3 3 o
Total Milk In the Southern lllinois—Eastern
imer nal Missourl Marketing Area; Order
Jolocts Suspending Certain Provisions of the
exceed..... 5 9 10 10 | Order
AGENCY: Agricultural Marketing Service.
TasLE I USDA. .
ACTION: Suspension of rule.
Factor ,},’;,%y #5_8'1 #6?1‘, ,\'jjf'g, SUMMARY: This action suspends certain
dosher provisions of the Southern Illinois—
efects . . . .
(tolerances | Percent | Percent | Percent | Percent Eastern Missouri Federal milk marketmg
by weight) order for the months of December 1991
and January 1992. The action reduces
(a) Shell the shipping standard for pool supply
pieces plants operated by cooperative
g{:’nks ) 3 2 > associations. The action was requested
(b) Foreign by Prairie Farms Dairy, Inc. (Prairie
material Farms), a cooperative association that
(No operates supply plants and represents
glass, producers who supply the market. This
metal, or . s fl d d
live action is necessary to rel ect a reduce
insects need for shipments of milk from supply
shall be plants to distributing plants.
e 25| 251 sl s | EFFECTIVE DATE: January 15, 1992.

FOR FURTHER INFORMATION CONTACT:
John F. Borovies, Marketing Specialist,
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USDA/AMS/Dairy Division, Order
Formulation Branch, Room 2968, South
Building, P.O. Box 984568, Washington,
DC 20090-6458, (202) 690-1366.

SUPPLEMENTARY INFORMATION: Prior
document in this proceeding:

Notice of proposed suspension: Issued
December 19, 1891; published December
26, 1991 (56 FR 66798).

The Regulatory Flexibility Act (5
U.S.C. 601-612) requires the Agency to
examine the impact of a proposed rule
on small entities. Pursuant to 5 U.S.C.
605(b), the Administrator of the
Agricultural Marketing Service has
certified that this action will not have a
significant economic impact on a
substantial number of small entities.
This action lessens the regulatory
impact of the order on certain milk
handlers and tends to ensure that dairy
farmers will continue to have their milk
priced under the order and thereby
receive the benefits that accrue from
such pricing.

This final rule has been reviewed by
the Department in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
“non-major” rule.

This order of suspension is issued
pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
and of the order regulating the handling
of milk in the Southern Illinois-Eastern
Missouri marketing area.

Notice of proposed rulemaking was
published in the Federal Register on
December 28, 1991 (56 FR 66798}
concerning a proposed suspension of
certain provisions of the order.
Interested persons were afforded
opportunity to file written data, views,
and arguments thereon. One comment
supporting this action was received.

After consideration of all relevant
material, including the proposal in the
notice, the comment received and other
available information, it is hereby found
and determined that for the months of
December 1991 and January 1992 the
following provisions of the order do not
tend to effectuate the declared policy of
the Act:

In § 1032.7(b), the words “and at least
75 percent of the total producer milk
marketed in that 12-month period by
such cooperative association was
delivered”, and the words “and
physically received at”.

Statement of Consideration

This action suspends certain
provisions of the order for the months of
December 1991 and January 1992. The
action reduces the shipping standard for

pool supply plants operated by
cooperative associations.

Currently the order provides that a
supply plant must ship at least 40
percent of its receipts of milk to
distributing plants during December,
and 50 percent in other months, tobe a
pool plant under the order. A supply
plant that meets the pooling standard
during each of the months of September
through January is a pool plant during
each of the months of February through
August. Also, the order provides a
monthly shipping standard of 25 percent
for a supply plant operated by a
cooperative association if at least 75
percent of the cooperative’s total milk
supply during the preceding months of
September through August is received at
distributing plants. The suspension
results in reducing the shipping standard
for a cooperative association supply
plant to 25 percent of receipts during
December 1991 and January 1992,

The action was requested by Prairie
Farms Dairy, Inc. (Prairie Farms), a
cooperative association that operates
supply plants under the order and
represents producers who supply the
market. Prairie Farms contends that the
action is necessary because of a
reduced need for shipments of milk from
supply plants to furnish the fluid milk
requirements of distributing plants. Mid
America Dairymen, Inc., a cooperative
association that represents producers
who supply the market, supported the
suspension in comments.

A reduction in the fluid milk
requirement of the market is a result of
the recent loss of two customers by
Prairie Farms to competitors regulated
under other Federal orders, and the
sluggish sales in the area due to layoffs
in major defense, tire, and heavy
equipment manufacturing firms. As a
result, there is an abatement in the
amount of supplemental supply plant
milk required of cooperative
associations to meet the fluid milk needs
of the market,

Due to this structural change in the
market, the suspension is necessary to
reduce the shipping standard to 25
percent of receipts during December
1991 and January 1992 for cooperative
associations. Absent a suspension,
costly and inefficient movements of milk
would have to be made in order to pool
supply plants and the milk of producers
who have historically supplied the
market.

It is hereby found and determined that
thirty days' notice of the effective date
hereof is impractical, unnecessary and
contrary to the public interest in that:

(a) The suspension is necessary to
reflect current marketing conditions and
to assure orderly marketing conditions

in the marketing area in that such action
is necessary to permit the continued
pooling of supply plants and the milk of
dairy farmers who have historically
supplied the market without the need for
making costly and inefficient
movements of milk.

(b) This suspension does not require
of persons affected substantial or
extensive preparation prior to the
effective date; and

(c) Notice of proposed rulemaking was
given interested parties and they were
afforded opportunity to file written data,
views or arguments concerning this
suspension. No comments in opposition
to this action were received.

Therefore, good cause exists for
making this order effective upon
publication in the Federal Register.

List of Subjects in 7 CFR Part 1032

Milk marketing orders.

It is therefore ordered, That the
following provisions in § 1032.7(b) of the
Southern Illinois-Eastern Missouri order
are hereby suspended for the months of
December 1991 and January 1992

PART 1032—MILK IN THE SOUTHERN
ILLINOIS-EASTERN MISSOURI
MARKETING AREA

1. The authority citation for 7 CFR
part 1032 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

$1032.7 [Temporarily suspended in part]

2.In § 1032.7(b), the words “and at
least 75 percent of the total producer
milk marketed in that 12-month period
by such cooperative association was
delivered”, and the words “and
physically received at” are hereby
suspended for the months of December
1991 and January 1992.

Signed at Washington, DC, on: January 8,
1992,
John E. Frydenlund,
Deputy Assistant Secretary, Marketing and
Inspection Services.
{FR Doc. 92-1054 Filed 1-14-92; 8:45 am])
BILLING CODE 3410-02-M

Farmers Home Administration
7 CFR Part 1980

Rural Housing Loans

AGENCY: Farmers Home Administration,
USDA.

ACTION: Final rule.

SUMMARY: The Farmers Home
Administration (FmHA) amends its
Guaranteed Rural Housing Loans
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regulation. This action is taken to
implement the provisions of the
“Agriculture, Rural Development, Food
and Drug Administration, and Related"
Agencies Appropriations Act, 1992"
(Agriculture Appropriations Act, 1992)
which revises the Housing Act of 1949
(42 U.S.C. 1472), as amended with regard
to the Guaranteed Rural Housing
Program. The intended effect of this
action is to remove a requirement that
dwellings financed with Guaranteed
Rural Housing Loans be more than 25
miles from an urban area or densely
populated area.

EFFECTIVE DATE: January 15, 1992.

FOR FURTHER INFORMATION CONTACT:
Michael S. Feinberg, Senior Loan
Officer, Farmers Home Administration,
USDA, room 5334-S, South Agriculture
Building, 14th and Independence SW.,
Washington DC 20250, Telephone (202)
720-1474.

SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established in Departmental
Regulation 1512-1 which implements
Executive Order 12291, and has been
determined to be nonmajor because
there is no substantial change from
practices under existing rules that would
have an annual effect on the economy of
$100 million or®ore. There is no major
increase in cost or prices for consumers,
individual industries, Federal, State, or
local government agencies or
geographical regions or significant
adverse effects on competition,
employment, productivity, innovation or
in the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets,

It is the policy of this Department to
publish most actions for public
comment. This action, however, is
clearly defined by a change in the law,
therefore it has been determined that
this change should be implemented as a
final rule,

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.” It
is the determination of FmHA that this
action does not constitute a major
Federal action significantly affecting the
quality of the human environment, and
in accordance with the National
Environmental Policy Act of 1969, Public
Law 91-190, an Environmental Impact
Statement is not required.

Intergovernmental Consultation

For the reason set forth in the final
rule related Notice to 7 CFR part 3015.

Subpart V, 48 FR 29115, June 24, 1983,
this program/activity is excluded from
the scope of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials.

Discussion

On October 28, 1991, the President
signed the Agriculture Appropriations
Act, 1992 which revised the rural area
definition for the guaranteed loan
program. This revision removes a
requirement that dwellings financed
with Guaranteed Rural Housing Loans
be more than 25 miles from an urban
area or densely populated area.

Programs Affected

This program is listed in the catalog of
Federal Domestic Assistance under
10.410, Rural Housing Loans.

List of Subjects in 7 CFR Part 1980

Home improvement, Loan programs—
Housing and community development,
Mortgage insurance, Mortgages, Rural
areas.

Therefore, chapter XVIIJ, title 7, Code
of Federal Regulations is amended as
follows:

PART 1980—GENERAL

1. The authority citation for part 1980
continues to read as follows:

Authority: 7 U.S.C. 1989, 42 U.S.C. 1480, 5
U.S.C. 301, 7 CFR 2.23, 7 CFR 2.70.

Subpart D—Rural Housing Program
Loans

2. Section 1980.311 of subpart D is
revised to read as follows:

§1980.311 Rural area designation.

The State Director is responsible for
establishing rural area boundaries in
accordance with the provisions of
§ 1944.10 of subpart A of part 1944 of
this chapter. Lenders should utilize rural
area designation maps supplied by
FmHA to assure loans are made within
eligible rural areas. FmHA will maintain
current county maps showing ineligible
areas in the District and County Offices.
These maps will be made available to
the public on request.

Dated: November 18, 1991.
David T. Chen,

Acting Administrator, Farmers Home
Administration.

{FR Doc. 92-989 Filed 1-14-92; 8:45 am)
BILLING CODE 3410-07-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 1
RIN 3150-AE10

Reorganization of the Office of
Governmental and Public Affairs

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations to reflect the Commission’s
decision to abolish the Office of
Governmental and Public Affairs and to
reassign its subordinate offices and
functions. This final rule is necessary to
inform the public of organizational
changes within the NRC.

EFFECTIVE DATE: The rule will become
effective January 15, 1992.

FOR FURTHER INFORMATION CONTACT:
Donnie H. Grimsley, Director, Division
of Freedom of Information and
Publications Services, Office of
Administration, Washington, DC 20555.
Telephone: 301-492-7211.

SUPPLEMENTARY INFORMATION: On
October 23, 1991, the Commission
announced its decision to abolish the
Office of Governmental and Public
Affairs and reassign its subordinate
offices and functions. In the
reorganization, the functions and
personnel of the Office of State
Programs will be assigned to the
Executive Director for Operations and
will be aligned as a separate office
reporting to the Deputy Executive
Director for Nuclear Materials Safety.
Safeguards, and Operations Support.

The functions and personnel of the
Office of International Programs will be
aligned as a separate office reporting to
the Commission. The Offices of
Congressional Affairs and Public Affairs
will continue to report to the Chairman
of the Commission.

Because these are amendments
dealing with agency practice and
procedures, the notice and comment
provisions of the Administrative
Procedure Act do not apply pursuant to
5 U.S.C. 553({b)(A). The amendments are
effective upon publication in the Federal
Register. Good cause exists to dispense
with the usual 30-day delay in the
effective date because these
amendments are of a minor and
administrative nature, dealing with the
agency's reorganization.
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Environmental Impact: Categorical
Exclusion

The NRC has determined that this
final rule is the type of action described
in categorical exclusion 10 CFR
51.22(c)(2). Therefore, neither an
environmental impact statement nor an
environment assessment has been
prepared for this final rule.

Paperwork Reduction Act Statement

This final rule contains no information
collection requirements and therefore is
not subject to the requirements of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 el seq.}

List of Subjects in 10 CFR Part 1

Organization and functions
{Government agencies).

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR part 1.

PART 1—-STATEMENT OF
ORGANIZATION AND GENERAL
INFORMATION

1. The authority citation for part 1
continues to read in part as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended (42 U.S.C. 2201); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841) * * *.

§ 1.3 {Amended]

2.In § 1.3, in paragraph (a), remove
the words “Governmental and”.

3. § 1.11, paragraphs (c) and (d) are
revised to read as follows:

§ 1.11 The Commission.

» L * * *

{c) The following staff units and
officials report directly to the
Commission: Atomic Safety and
Licensing Board Panel, Office of the
General Counsel, Office of the
Secretary, Office of Commission
Appellate Adjudication, Office of
Licensing Support System
Administrator, Office of Internatjonal
Programs, and other committees and
boards which are authorized or
established specifically by the Act. The
Advisory Committee on Reactor
Safeguards and the Advisory Committee
on Nuclear Waste also report directly to
the Commission.

(d) The Offices of Congressional
Affairs and Public Affairs report directly
to the Chairman. -

4. New §§ 1.27'and 1.28 are added to
read as follows: :

§ 1.27 Office of Congressional Affairs.

The Office of Congressional Affairs—

(a) Advises the Chairman, the
Commission, and NRC staff on all NRC
relations with Congress and the views of
Congress toward NRC policies, plans
and activities;

(b) Maintains liaison with
Congressional committees and members
of Congress on matters of interest to
NRC;

(c) Serves as primary contact point for
all NRC communications with Congress;

(d) Coordinates NRC internal
activities with Congress;

(e) Plans, develops, and manages
NRC's legislative programs; and

(f) Monitors legislative proposals,
bills, and hearings.

§ 1.28 Office of Pubfic Atfairs

The Office of Public Affairs—

(a) Develops policies, programs, and
procedures for the Chairman’s approval
for informing the public of NRC
activities;

(b) Prepares, clears, and disseminates
information to the public and the news
media concerning NRC policies,
programs, and activities;

{c) Keeps NRC management informed
on media coverage of activities of
interest to the agency;

(d) Plans, directs, and coordinates the
activities of public information staffs
located at Regional Offices;

{e) Conducts a cooperative program
with schools; and

{f) Carries out assigned activities in
the area of consumer affairs.

5. Section 1.29 is revised to read as
follows:

§ 1.29 Office of International Programs.

The Office of International
Programs—

(a) Advises the Chairman, the
Commission, and NRC staff on
international issues;

{b) Recommends policies concerning
nuclear exports and imports,
international safeguards, international
physical security, nonproliferation
matters, and international cooperation
and assistance in nuclear safety and
radiation protection;

(c) Plans, develops, and manages
international nuclear safety information
exchange programs and coordinates
international research agreements;

(d) Obtains, evaluates, and uses
pertinent information from other NRC
and U.S. Government offices in
processing nuclear export and import
license applications;

(e) Establishes and maintains working
relationships with individual countries
and international nuclear organizations,

as well as other involved U.S.
Government agencies; and

(f) Assures that all international
activities carried out by the Commission
and staff are well coordinated internally
and Government-wide and are
consistent with NRC and U.S. policies.

§ 1.31 [Amended]

6.In § 1.31, in paragraph (b), add the
words “Office of State Programs,”
between the words, “Office of
Personnel,” and “and”.

7. Section 1.41 is redesignated as
$ 1.42 and a new § 1.41 is added to read
as follows:

§ 1.41 Office of State Programs.

The Office of State Programs—

(a) Plans and directs NRC’s program
of cooperation and liaison with States,
local governments, interstate and Indian
Tribe organizations; and coordinates
liaison with other Federal Agencies;

(b) Participates in formulation of
policies involving NRC/State
cooperation and liaison;

(c} Develops and directs
administrative and contractual
programs for coordinating and
integrating Federal and State regulatory
activities;

(d) Maintains liaison between NRC
and State, interstate, regional, Indian
Tribe, and quasi-governmental
organizations on regulatory matters;

(e) Promotes NRC visibility and
performs general liaison with other
Federal Agencies, and keeps NRC
management informed of significant
developments at other Federal Agencies
which affect the NRC;

(f) Monitors nuclear-related State
legislative activities;

(g) Directs regulatory activities of
State Liaison and State Agreement
Officers located in Regional Offices;

(h) Participate in policy matters on
State Public Utility Commissions
(PUCs);

(i) Administers the State Agreements
program in a partnership arrangemeri
with the States;

(j) Develops staff policy and
procedures and implementation of the
State Agreements program under the
provisions of section 274b of the Atomic
Energy Act, as amended;

(k) Provides oversight of program of
periodic routine reviews of Agreement
State programs to determine their
adequacy and compatibility as required
by section 274j of the Act and other
periodic reviews that may be performed
to maintain a current level of knowledge
of the status of the Agreement State .
programs;
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(1) Provides training to the States as
provided by section 274i of the Act and
also to NRC staff and staff of the U.S.
Navy and U.S. Air Force; .

(m) Provides technical assistance to
Agreement States; '

(n) Maintains an exchange of
information with the States;

(o) Conducts negotiations with States
expressing an interest in seeking a
section 274b Agreement;

(p) Supports, consistent with
Commission directives, State efforts to
improve regulatory control for radiation
safety over radioactive materials not
covered by the Act; and

(q) Serves as the NRC liaison to the
Conference of Radiation Control
Program Directors, Inc. (CRCPD) and
coordinates NRC technical support of
CRCPD committees.

8. The center heading *Program
Offices” is placed before new § 1.42.

Dated at Rockville, Maryland, this 3rd day
of January 1992,

For the Nuclear Regulatory Commission.
James M. Taylor,

Executive Director for Operations.
{FR Doc. 92-1045 Filed 1-14-92; 8:45 am]
BILLING CODE 7590-01-M

FEDERAL ELECTION COMMISSION
11 CFR Parts 100, 110, 114

[Notice 1992-1]

Honorarla

AGENCY: Federal Election Commission.

ACTION: Final rule; technical
amendments.

SUMMARY: The Commission is today
publishing technical amendments to its
regulations to conform them to the
Legislative Branch Appropriations Act,
1992, Public Law No. 102-90, 105 Stat.
447 (1991). Section 8(d) of that Act
repealed 2 U.S.C. 441i, which governed
the acceptance of honoraria by Senators
and officers and employees of the
Senate.

EFFECTIVE DATE: January 15, 1992,

FOR FURTHER INFORMATION CONTACT:
Ms. Susan E. Propper, Assistant General
Counsel, 999 E Street, NW., Washington,
DC 20463, (202) 219-3690 or (800) 424-
9530.

SUPPLEMENTARY INFORMATION: The
Federal Election Campaign Act of 1971
(“FECA"), as amended, gave the Federal
Election Commission jurisdiction over
the acceptance of honoraria by all

federal officers and employees. Federal
Election Campaign Act Amendments of
1979, Public Law No. 96-187, section 105,
93 Stat. 1339, 1354 (redesignating
provisions inserted by the Federal
Election Campaign Act Amendments of
1978, Pub. L. No. 94-283, section 112, 90
Stat. 475, 486-95) (codified as amended
at 2 U.S.C. 441i {1991)).

However, since 1989, the
Commission'’s jurisdiction has been
limited to the acceptance of honoraria
by Senators and officers and employees
of the Senate. Section 601 of the Ethics
Reform Act of 1989, Public Law No. 101~
194, 103 Stat. 1716, amended 2 U.S.C.
441i to remove the Commission's
jurisdiction over honoraria acceptance
by other Federal officers and employees,
including members of the House of
Representatives.

Recently, Congress passed the
Legislative Branch Appropriations Act,
1992, Public Law No. 102-90, 105 Stat.
447 (1991). Sections 6(d) and 6(f){1) of
that Act further amend the FECA by
repealing 2 U.S.C. 441i as of the effective
date of the Act. As a result, the
Commission has no jurisdiction over
honoraria transactions taking place after
August 14, 1991. (The Commission’s
jurisdiction over honoraria transactions
occurring before that date remains
intact. FEC v. Wright, No. 4-91-0542-A,
slip op. at 13 (N.D. Tex. Nov. 12, 1991).}

Therefore, the Commission is
publishing this Notice to make the
necessary technical and conforming
amendments to its regulations. The
Notice repeals 11 CFR 110.12, the
regulatory provision that implements
section 441i. It also repeals 11 CFR
100.7(b)(19) and 11 CFR 114.1(a)(2)(iv),
two provisions that make reference to 11
CFR 110.12.

Because the amendment is merely
technical, it is exempt from the notice
and comment requirements of the
Administrative Procedure Act. See 5
U.S.C. 553{b}(B). It is also exempt from
the legislative review provisions of the
FECA. See 2 U.S.C. 438(d). These
exemptions allow the amendments to be
made effective immediately upon
publication in the Federal Register. As a
result, these amendments are made
effective on January 15, 1992.

Certification of No Effect Pursuant to 5
U.S.C. 805(b) (Regulatory Flexibility
Act)

I certify that the attached final rule
will not have a significant economic

impact on a substantial number of small
entities. The basis of this certification is
that only officers and employees of the
Federal Government are affected, and
therefore, no small entity is affected
under the final rule.

List of Subjects
11 CFR Part 100

Elections.

11 CFR Part 110
Government Employees.
11 CFR Part 114

Elections.

For the reasons set out in the
preamble, subchapter A, chapter ], title
11 of the Code of Federal Regulations is
amended as follows:

PART 100—SCOPE AND DEFINITIONS
(2U.5.C. 431)

1. The authority citation for part 100
continues to read as follows:
Authority: 2 U.S.C. 431, 438{a)(8}.

§ 100.7(b)(19) [Removed and Reserved]

2. Section 100.7(b)(19) is removed and
reserved.

PART 110—CONTRIBUTION AND
EXPENDITURE LIMITATIONS AND
PROHIBITIONS

3. The authority citation for part 110 is
revised to read as follows:

Authority: 2 U.S.C. 431(8), 431(9), 432(c){2).
437d(a)(8), 438(a)(8), 441a, 441D, 441d, 441e,
441f, 441g and 441h.

§ 110.12 [Removed and Reserved]

4. Section 110.12 is removed and

reserved.

PART 114—CORPORATE AND LABOR

ORGANIZATION ACTIVITY

5. The authority citation for part 114
continues to read as follows:

Authority: 2 U.S.C. 431(8)(B). 431(9)(B), 432,
437d(a)(8), 438{a)(8), and 441b.
§ 114.1(a)(2)(lv) [Removed and Reserved]
6. Section 114.1(a)(2){iv) is removed
and reserved.
Dated: January 9, 1992.
Joan D, Aikens,
Chairman, Federal Election Commission.
[FR Doc. 92-1062 Filed 1-14-92;8:45am)
BILLING CODE 8715-01-M
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DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12CFR Part §

Rules, Policies, and Procedures for
Corporate Activities .

CFR Correction

In title 12 of the Code of Federal
Regulations, parts 1 to 199, revised as of
January 1, 1991, on page 80, in the first
column immediately following § 5.50
(h){1), paragraphs (h)(1)(i), (ii), (2) and
(3) were inadvertently removed. The
omitted text should read as follows:

§5.50 ([Corrected]

* * L] * L

(h) * kN
1 * &k &

(i) Notices filed in contemplation of a
public tender offer subject to the
requirements of the Williams Act
Amendments to the Securities Exchange
Act of 1934 may be excepted from the
public announcement requirement for up
to 34 days after the technically complete
notice is filed if: (A) The filing person
requests such confidential treatment and
represents that a public announcement
of the tender offer and the filing of
appropriate forms with either the
Securities and Exchange Commission or
the appropriate Federal banking agency,
as applicable, will occur within 34 days
from the filing of the Notice; and (B) the
Office determines, in its discretion, that
it is in the public interest to grant such
confidential treatment. The public
announcement described in paragraph
(h) of this section is required upon first
publication to security holders or on the
34th day after filing the technically
complete Notice, whichever occurs first.
The filing person shall send proof of the
publication of the announcement to the
district office before which the Notice is
pending within 10 days of the date of the
announcement. In other cases of
requests for confidential treatment, the
Office will be guided by the presumption
that the filing of such Notices should be
announced immediately, but may, in its
discretion, authorize delayed
announcement if the announcement
would not be in the public interest.

(ii) Notwithstanding any of the other
provisions of paragraph (h) of this
section, the Office may, in its discretion,
waive the requirement that a public
announcement be made in connection
with a filing if it determines that such
announcement is not in the public
interest.

(2) Release of Summary Information.
In order to facilitate the Office's release

of summary information, Part E of the
Notice format consists of a summary
(“Summary Fact Sheet””) which the
person subject to the statute and
regulation is required to complete as
part of the Notice filing. The information
provided in the Summary Fact Sheet will
be released and made available for
public inspection and copying, upon the
request of any person, in accordance
with the specified time sequence
described below. In addition, public
announcement of the disposition of the
Notice and the consummation date of
the transaction, if applicable, will be
made in the Weekly Bulletion published
by the Office.

(i) The instructions to the Summary
Fact Sheet portion of the Notice indicate
that when the person filing the Notice
affirmatively indicates no objection to
public release of the information
contained in the Summary Fact Sheet,
public release normally will be made as
soon as practicable after acceptance of
the Notice for filing.

{ii) When the Office has not
disapproved an acquisition of control
within the statutory period (and any
extensions thereof), the Office normally
will release the information contained in
the Summary Fact Sheet upon
completion of such acquisition of
control.

(i) When the Office has issued a
written disapproval of a proposed
acquisition of control, it normally will
release the information set forth in the
Summary Fact Sheet upon the filing of
an appeal with the U.S. Court of
Appeals for the appropriate circuit, or
upon the expiration of time within which
any appeal must be taken,

(iv) When a Notice under the Act is
filed, but withdrawn prior to agency
action or expiration of the statutory
waiting period, the Office normally will
not release the Summary Fact Sheet.
The filing of the Notice, the identity of
the person on whose behalf the Notice
was filed and the time frames within
which the Notice was to be considered
by the Office, normally would have been
announced previously.

(v) If the information contained in the
Summary Fact Sheet becomes known to
members of the public, the Office may
release the Summary Fact Sheet in its
discretion.

(vi) The information contained in the
Notice that is not included in the
Summary Fact Sheet will continue to be
held confidential by the Office subject
to the requirements of the FOIA and
other applicable law.

(3) Private Right of Action. Nothing
contained herein shall create a private
right of action on behalf of any person,
nor shall any person, including the

" affected institution, have standing to

intervene or otherwise contest the
Notice or appear before the Comptroller
in the deliberations regarding notices
filed under the Act.

BILLING CODE 1505-01-D

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 558

[Docket No. 86N-0451]

New Animal Drugs for Use in Animal
Feeds; Removal of Regulation

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule. .

SUMMARY: The Food and Drug
Administration {FDA) is amending the
new animal drug regulations by
removing the interim regulation that
provides for certain uses of arsanilic
acid and arsanilate sodium in animal
feeds. This revision will reflect the
current legal status of arsanilic acid and
arsanilate sodium for these uses.

DATES: February 14, 1992.

FOR FURTHER INFORMATION CONTACT:
William D. Price, Center for Veterinary
Medicine {(HFV-220), Food and Drug
Administration, 7500 Standish Place,
Rockville, MD 20855, 301-295-8724.

SUPPLEMENTARY INFORMATION:
1. Background

In the Federal Register of April 28,
1991 (56 FR 19332), FDA reproposed a
rule previously proposed in the Federal
Register of December 18, 1986 (51 FR
45346) to remove § 558.20 Drugs used in
medicated feeds in use before January 1,
1958, which are not otherwise listed;
interim listing (21 CFR 558.20). FDA
reproposed the rule once it recognized
that several of the uses it had proposed
to codify as reflecting approval of new
animal drug applications (NADA's) for
these uses did not appear to be the
subject of approved NADA's. No
evidence or comments were received on
the 1991 reproposed rule, which
requested anyone claiming to hold an
approved NADA for arsanilate sodium
in swine feed or for arsanilic acid at
0.025 to 0.04 percent in swine feed to
submit evidence to substantiate the
approval. FDA has concluded that the
NADA for arsanilate sodium, NADA 8-
966, providing for the use of the new
animal drug in medicated feeds for
swine, was voluntarily withdrawn at the



1642

Federal Register / Vol. 57, No. 10 / Wednesday, January 15, 1992 / Rules and-Regulations -

request of the sponsor (see 56 FR 19332
and RFS. 1 and 2 of the reproposal).
FDA has also concluded that NADA 8-
019, providing for the use of arsanilic
acid in swine feed was never approved
for the 0.025- to 0.04-percent use level,
because the application failed to include
adequate data to establish that the
edible products of swine so treated are
safe for human consumption (see FR
19332 and Refs. 2, 3, and 4 to the
reproposal). For these reasons and the
reasons stated in the preamble the
reproposed rule, FDA is removing

§ 558.20. After the effective date, any
Type A medicated article that contains
arsanilate sodium or arsanilic acid for
use at 0.025 to 0.04 percent in swine feed
but that is not the subject of an
approved NADA will be in violation of
the Federal Food, Drug, and Cosmetic
Act and subject to regulatory action,
unless covered by a statutorily provided
exception to the requirement of an
approved application.

11. Environmental Impact

The agency has determined under 21
CFR 25.24(a)(8) and (a)(9) that this
action is of a type that does not
individually or cumulatively have a
significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

111. Economic Impact

The agency has determined that this
final rule does not require either a
regulatory impact analysis, as specified
in Executive Order 12291, or a
regulatory flexibility analysis as defined
in the Regulatory Flexibility Act (Pub. L.
96-354). The final rule does not impose
new or different requirements on
industry; it merely revises the
regulations to reflect the current legal
status of arsanilate sodium and arsanitic
acid for the uses in question.

List of Subjects in 21 CFR Part 558
Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 558 is
amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: Secs. 512, 701 of the Federal
Food, Drug, and Cosmetic Act {21 U.S.C.
360b, 371).

2. Section 558.4 is amended by
revising paragraph (c) to read as
follows:

§ 558.4 Medicated feed applications.
* * - * *

{c) The use of Type B and Type C
medicated feeds shall conform to the
conditions of use provided for in subpart
B of this part and in §§ 510.515 and
558.15.

* - * * ]

§558.20 [Removed]

3. Section 558.20 Drugs used in
medicated feeds in use before January 1,
1958, which are not otherwise listed;
interim listing is removed.

Dated: December 23, 1991,

Michael R. Taylor,
Deputy Commissioner for Policy.

[FR Doc. 92-1020 Filed 1-14-92; 8:45 am}
BILLING CODE 4160-01-M

DEPARTMENT OF JUSTICE
Office of the Attorney General

28 CFR Part O
[AG Order No. 1556-92}

Delegation of Attorney General
Authority Under 50 U.S.C. 403h and 8
U.S.C. 1427(f)

AGENCY: Department of Justice.
AcTiON: Final rule.

SUMMARY: This order will amend the
delegations of authority in § 0.63 of 28
CFR part O to include the Deputy
Assistant Attorneys General, Criminal
Division, among the individuals who
may exercise the Attorney General's
authority under 50 U.S.C. 403h to permit
the entry of certain aliens into the
United States, and under 8 U.S.C. 1427(f)
to expedite the naturalization of certain
foreign intelligence sources. This
delegation is intended to enhance the
Criminal Division’s ability rapidly and
consistently to approve the entry and
naturalization of specified qualified
aliens.

EFFECTIVE DATE: January 7, 1992,

FOR FURTHER INFORMATION CONTACT:
Nicolas D. Mansfield, Trial Attorney,
Criminal Division, United States
Department of Justice, room 9112, Bond
Building, Washington, DC 20530,
Telephone: (202) 514-1195.
SUPPLEMENTARY INFORMATION: Section 7
of the Central Intelligence Agency Act
of 19849, as amended, 50 U.S.C. 403h,
confers upon the Attorney General, in
conjunction with the Director of Central
Intelligence and the Commissioner of

Immigration and Naturalization, the
authority to permit the entry of certain
aliens into the United States for
permanent residence, when it is in the
interest of the national security of the
United States or essential to the
furtherance of the national intelligence
mission. Section 316(f) of the
Immigration and Nationality Act, as
amended (“Act”), 8 U.S.C, 1427(f},
confers upon the Attorney General, in
conjunction with the Director of Central
Intelligence and the Commissioner of
Immigration, the authority to expedite
the naturalization of certain foreign
intelligence sources, without regard to
the residence and physical presence
requirements of section 316 of the Act, if
those sources are otherwise eligible for
naturalization and have made
extraordinary contributions to the
national security of the United States or
to the conduct of United States
intelligence activities.

Section 0.63 of title 28 of the Code of
Federal Regulations previously
delegated the Attorney General's
authority under 50 U.S.C. 403h and 8
U.S.C. 1427(f) to the Assistant Attorney
General in charge of the Criminal
Division. This order amends § 0.63 by
adding the Deputy Assistant Attorneys
General, Criminal Division, to the list of
individuals empowered to exercise the
Attorney General's authority in
connection with 50 U.S.C. 403h and 8
U.S.C. 1427(f).

This order is a matter of internal
Department management. In accordance
with 5 U.S.C. 605(b), the Attorney
General certifies that this rule does not
have a significant adverse economic
impact on a substantial number of small
entities. 5 U.S.C. 605(b). This rule is not
a major rule within the meaning of
section 1(b) of Executive Order No.
12291, nor does it have Federalism
implications warranting the preparation
of a Federalism Assessment in
accordance with section 8 of Executive
Order No. 12612.

List of Subjects in 28 CFR Part O

Authority delegations (Government
agencies), Government employees,
Organization and functions
(Government agencies), Whistleblowing.

Accordingly, by virtue of the authority
vested in me as Attorney General by 5
U.S.C. 301, 28 U.S.C. 509 and 510, 8
U.S.C. 1427(f), and 50 U.S.C. 403h,
subpart K of part O of title 28 of the
Code of Federal Regulations is amended
as follows:
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PART O—ORGANIZATION OF THE
DEPARTMENT OF JUSTICE

1. The authority citation for part O
continues to read as follows:

Authority: 5 U.S.C. 301; 28 U.S.C. 508, 510,
515-519.

2. Section 0.83 is revised to read as
follows:

§0.63 Delegation respecting admission
and naturalization of certain aliens.

(a) The Assistant Attorney General in
charge of the Criminal Division and the
Deputy Assistant Attorney General,
Criminal Division, are each authorized
to exercise the power and authority
vested in the Attorney General by
section 7 of the Central Intelligence
Agency Act of 1949, as amended, 50
U.S.C. 403h, with respect to entry of
certain aliens into the United States for
permanent residence.

{b) The Assistant Attorney General in
charge of the Criminal Division and the
Deputy Assistant Attorneys General,
Criminal Division, are each authorized
to exercise the power and authority
vested in the Attorney General by
section 316(f) of the Immigration and
Nationality Act, 8 U.S.C. 1427(f), with
respect to the naturalization of certain
foreign intelligence sources.

Dated: January 7, 1992,

William P. Barr,

Attorney General.

[FR Doc. 92-973 Filed 1-14-92; 8:45 am]
BILLING CODE 4410-01-M

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 2610 and 2622

Late Premium Payments and Employer
Liability Underpayments and
Overpayments; Interest Rate for
Determining Variable Rate Premium;
Amendments to Interest Rates

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: This document notifies the
public of the interest rate applicable to
late premium payments and employer
liability underpayments and
overpayments for the calendar quarter
beginning January 1, 1892. This interest
rate is established quarterly by the
Internal Revenue Service. This
document also sets forth the interest
rates for valuing unfunded vested
benefits for premium purposes for plan
years beginning in November 1991
through January 1992, These interest
rates are established pursuant to section

4006 of the Employment Retirement
Income Security Act of 1974, as
amended. The effect of these
amendments is to advise plan sponsors
and pension practitioners of these new
interest rates.

EFFECTIVE DATE: January 1, 1992.

FOR FURTHER INFORMATION CONTACT:
Harold ]. Ashner, Agsistant General
Counsel, Office of the General Counsel,
Code 22500, Pension Benefit Guaranty
Corporation, 2020 K Street, NW.,
Washington, DC 20006; telephone (202)
778-8850 ({202) 778-8859 for TTY and
TTD). These are not toll-free numbers.
SUPPLEMENTARY INFORMATION: As part
of title IV of the Employee Retirement
Income Security Act of 1974, as
amended (“ERISA"), The Pension
Benefit Guaranty Corporation (“PBGC")
collects premiums from ongoing plans to
support the single-employer and
multiemployer insurance programs.
Under the single-employer program, the
PBGC also collects employer liability
from those persons described in ERISA
section 4062(a). Under ERISA section
4007 and 29 CFR 2610.7, the interest rate
to be charged on unpaid premiums is the
rate established under section 6601 of
the Internal Revenue Code (*'Code”).
Similarly, under 29 CFR 2622.7, the
interest rate to be credited or charged
with respect to overpayments or
underpayments of employer liability is
the section 6601 rate. These interest
rates are published by the PBGC in
appendix A to the premium regulation
and appendix A to the employer liability _
regulation.

The Internal Revenue Service has
announced that for the quarter
beginning January 1, 19892, the interest
charged on the underpayment of taxes
will be at a rate of 9 percent.
Accordingly, the PBGC is amending
appendix A to 29 CFR part 2610 and
appendix A to 29 CFR part 2622 to set
forth this rate for the January 1, 1992,
through March 31, 1992, quarter.

Under ERISA sgection
4006(a)(3)(E)(iii)(II), in determining a
single-employer plan’s unfunded vested
benefits for premium computation
purposes, plans must use an interest rate
equal to 80% of the annual yield on 30-
year Treasury securities for the month -
preceding the beginning of the plan year
for which premiums are being paid.
Under § 2610.23{b)(1) of the premium
regulation, this value is determined by
reference to 30-year Treasury constant
maturities as reported in Federal
Reserve Statistical Releases G.13 and
H.15. The PBGC publishes these rates in
appendix B to the regulation.

The PBGC publishes these monthly
interest rates in appendix B on a

quarterly basis to coincide with the
publication of the late payment interest
rate set forth in appendix A. {The PBGC
publishes the appendix A rates every
quarter, regardless of whether the rate
has changed.) Unlike the appendix A
rate, which is determined prospectively,
the appendix B rate is not known until a
short time after the first of the month for
which it applies. Accordingly, the PBGC
is hereby amending Appendix B to Part
2610 to add the vested benefits
valuation rates for plan years beginning
in November of 1991 through January of
1992.

The appendices to 29 CFR parts 2610
and 2622 do not prescribe the interest
rates under these regulations. Under
both regulations, the Appendix A rates
are the rates determined under section
6601(a) of the Code. The interest rates in
appendix B to part 1610 are prescribed
by ERISA section 4006(a)(3)(E)(iii)(1I)
and § 2610.23(b)(1) of the regulation.
These appendices merely collect and
republish the interest rates in a
convenient place. Thus, the interest
rates in the appendices are
informational only. Accordingly, the
PBGC finds that notice of and public
comment on these amendments would
be unnecessary and contrary to the
public interest. For the above reasons,
the PBGC also believes that good cause
exists for making these amendments
effective immediately.

The PBGC has determined that none
of these amendments is a “major rule”
within the meaning of Executive Order
12291, because they will not have an
annual effect on the economy of $100
million or more; nor create a major
increase in costs or prices for
consumers, individual industries, or
geographic regions, nor have significant
adverse effects on competition,
employment, investment, innovation or
the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Because no general notice of proposed
rulemaking is required for these
amendments, the Regulatory Flexibility
Act of 1980 does not apply. See § U.S.C.
601(2).

List of Subjects
29 CFR Part 2610

Employee benefit plans, Penalties,
Pension insurance, Pensions, and
Reporting and recordkeeping
requirements.

29 CFR Part 2622

Business and industry, Employee
benefit plans, Pension insurance,
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Pensions, Reporting and recordkeeping
requirements, and Small businesses.

In consideration of the foregoing,
appendix A and appendix B to part 2610
and appendix A to part 2622 of chapter
XXVI of Title 29, Code of Federal
Regulations, are hereby amended as
follows:

PART 2610—~PAYMENT OF PREMIUMS

1. The authority citation for part 2610
continues to read as follows:

Authority: 29 U.S.C. 1302({b)(3), 1306, 1307
(1988), as amended by sec. 7881({h), Pub. L.
101-239, 103 Stat. 2108, 2242.

2. Appendix A to part 2610 is
amended by adding a new entry for the
quarter beginning January 1, 1992, to
read as follows: The introductory text is
republished for the convenience of the
reader and remains unchanged.

Appendix A—Late Payment Interest
Rates Charges
The following table lists the late

payment interest rates under § 2610.7(a)
for the specified time periods:

Interest rate
From Through (percent)
L] L ] - L] -
January 1, 1992.. March 31, 1992........ 9

3. Appendix B to part 2610 is amended
by adding to the table of interest rates
therein new entries for premium
payment years beginning in November
of 1991 through January of 1992, to read
as follows: The introductory text is
republished for the convenience of the
reader and remains unchanged.

Appendix B—Interest Rates for Valuing
Vested Benefits

The following table lists the required
interest rates to be usedin valuing a
plan’'s vested benefits under § 2610.23(b)
and in calculating a plan’s adjusted
vested benefits under § 2610.23(c)(1):

For premium payment years Required

beginning in— interest rate ?
November 1991 .....c..cccvcvereeenvcrerennens 68.34
December 1921 .... 6.34
January 1992 ........ccceeserenrcnseereennnnns 6.18

! The required interest rate listed above is equal
to 80% of the annual yield for 30-year Treasury
constant maturities, as reported in Federal Reserve
Statistical Release G.13 and H.15 for the calendar
month preceding the calendar month in which the
premium payment year begins.

PART 2622—EMPLOYER LIABILITY
FOR WITHDRAWALS FROM AND
TERMINATIONS OF SINGLE-
EMPLOYER PLANS

4. The authority citation for part 2622
continues to read as follows:
Authority: 29 U.S.C. 1302({b)(3), 13621364,

1367-68, as amended by secs. 9312, 9313, Pub.
L. 100-203, 101 Stat. 1330.

5. Appendix A to part 2622 is
amended by adding a new entry for the
quarter beginning January 1, 1992, to
read as follows: The introductory text is
republished for the convenicence of the
reader and remains unchanged.

Appendix A to Part 2622—Late Payment
and Overpayment Interest Rates

The following table lists the late
payment and overpayment interest rates
under § 2622.7 for the specified time
periods:

Interest rate

From {percent)

Through

January 1, 1992.. March 31, 1992........ 9

Issued in Washington, DC, this 7th day of
January 1992.

James B. Lockhart III,

Executive Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 92-1079 Filed 1-14-92; 8:45 am])
BILLING CODE 7708-01-M :

29 CFR Part 2619

Valuation of Plan Benefits in Single-
Employer Plans; Amendment Adopting
Additional PBGC Rates

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: This amendment to the
regulation on Valuation of Plan Benefits
in Single-Employer Plans contains the
interest rates and factors for the period
beginning February 1, 1992. The use of
these interest rates and factors to value
benefits is mandatory for some
terminating single-employer pension
plans and optional for others. The
Pension Benefit Guaranty Corporation
adjusts the interest rates and factors
periodically to reflect changes in
financial and annuity markets. This
amendment adopts the rates and factors
applicable to plans that terminate on or
after February 1, 1992, which will remain
in effect until the PBGC issues new
interest rates and factors.

EFFECTIVE DATE: February 1, 1992.

FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, Office of the General Counsel,
Code 22500, Pension Benefit Guaranty
Corporation, 2020 K Street, NW.,
Washington, DC 20006, 202-778-8850
(202-778-8859 for TTY and TDD only).
These are not toll-free numbers.

SUPPLEMENTARY INFORMATION: The
Pension Benefit Guaranty Corporation's
(“PBGC's") regulation on Valuation of
Plan Benefits in Single-Employer Plans
(29 CFR part 2619) sets forth the
methods for valuing plan benefits of
terminating single-employer plans
covered under title IV of the Employee
Retirement Income Security Act of 1974,
as amended (“ERISA"). Under ERISA
section 4041(c), all plans wishing to
terminate in a distress termination must
value guaranteed benefits and “benefit
liabilities", i.e., all benefits provided
under the plan as of the plan
termination date, using the formulas set
forth in part 2619, subpart C. (Plans
terminating in a standard termination
may, for purposes of the Standard
Termination Notice filed with PBGC, u<e
these formulas to value benefit
liabilities, although this is not required.)
In addition, when the PBGC terminates
an underfunded plan involuntarily
pursuant to ERISA section 4042(a), it
uses the subpart C formulas to
determine the amount of the plan's
underfunding.

Appendix B in part 2619 sets forth the
interest rates and factors that are to be
used in the formulas contained in the
regulation. Because these rates and
factors are intended to reflect current
conditions in the financial and annuity
markets, it is necessary to update the
rates and factors periodically.

The rates and factors currently in use
have been in effect since January 1,
1992. This amendment adds to appendix
B a new set of interest rates and factors
for valuing benefits in plans that
terminate on or after February 1, 1992,
which set reflects a decrease of %

ercent in the immediate interest rate
rom 6% percent to 6% percent.

Generally, the interest rates and
factors will be in effect for at least one
month. However, any published rates
and factors will remain in effect until
such time as the PBGC publishes
another amendment changing them. Any
change in the rates normaily will be
published in the Federal Register by the
15th of the month preceding the effective
date of the new rates or as close to that
date as circumstances permit.

The PBGC has determined that notice
and public comment on this amendment
are impracticable and contrary to the
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public interest. This finding is based on
the need to determine and issue new
interest rates and factors promptly so
that the rates can reflect, as accurately
as possible, current market conditions.

Because of the need to provide
immediate guidance for the valuation of
benefits in plans that will terminate on
or after February 1, 1992, and because
no adjustment by ongoing plans is
required by this amendment, the PBGC
finds that good cause exists for making
the rates set forth in this amendment
effective less than 30 days after
publication.

The PBGC has determined that this is
not a “major rule” under the criteria set
forth in Executive Order 12291, because
it will not result in an annual effect on
the economy of $100 million or more, a

major increase in costs for consumers or
individual industries, or significant
adverse effects on competition,
employment, investment, productivity,
or innovation.

List of Subjects in 29 CFR Part 2619

Employee benefit plans, Pension
insurance, and Pensions.

In consideration of the foregoing, part
2619 of chapter XXV], title 29, Code of
Federal Regulations, is hereby amended
‘as follows:

PART 2619—[AMENDED]

1. The authority citation for part 2619
continues to read as follows:

Authority: 29 U.5.C. 1301{a), 1302(b}{3),
1341, 1344, and 1362 (1988).

2. Rate Set 95 of appendix B is revised
and Rate Set 96 of appendix B is added
to read as follows. The introductory text
is republished for the convenience of the
reader and remains unchanged.

Appendix B—Interest Rates and
Quantities Used to Value Immediate and
Deferred Annuities

In the table that follows, the
immediate annuity rate is used to value
immediate annuities, to compute the
quantity “Gy” for deferred annuities and
to value both portions of a refund
annuity. An interest rate of 5% shall be
used to value death benefits other than
the decreasing term insurance portion of
a refund annuity. For deferred annuities,
Ki. ks, ks, n;, and n. are defined in
§ 2619.45.

Rat . For plans with a valuation date Immediate annuity Deferred annunities
ate sef
On or after Before rate (%) ky ks ks n N
. L] - - - .
95 1-1-92 2-1-92 6.50 1.0575 1.0450 1.0400 7 8
96 2-1-82 ..evsnernnnsesrainases 6.25 1.0550 1.0425 1.0400 7 8

James B. Lockhart HI,

Executive Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 92-1080 Filed 1-14-92; 8:45 am}
BILLING CODE 7708-01-M

29 CFR Part 2644

Collection of Withdrawat Liability;
Adoption of New Interest Rate

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: This is an amendment to the
Pension Benefit Guaranty Corporation’s
regulation on Notice and Collection of
Withdrawal Liability. That regulation
incorporates certain interest rates
published by another Federal agency.
The effect of this amendment is to add
to the appendix of that regulation a new
interest rate to be effective from January
1, 1992, to March 31, 1992.

EFFECTIVE DATE: January 1, 1992

FOR FURTHER INFORMATION CONTACT:
Harold . Ashner, Assistant General
Counsel, Office of the General Counsel
(22500), Pension Benefit Guaranty
Corporation, 2020 K Street, NW.,
Washington, DC 200086; telephone 202~
778-8850 (202-778-8859 or TTY and
TDD). These are not toll-free numbers.
SUPPLEMENTARY INFORMATION: Under
section 4219(c) of the Employee
Retirement Income Security Act of 1974,
as amended (“ERISA"), the Pension

Benefit Guaranty Corporation (“the
PBGC") promulgated a final regulation
on Notice and Collection of Withdrawal
Liability. That regulation, codified at 29
CFR part 2644, deals with the rate of
interest to be charged by multiemployer
pension plans on withdrawal liability
payments that are overdue or in default,
or to be credited by plans on
overpayments of withdrawal liability.
The regulation allows plans to set rates,
subject to certain restrictions. Where a
plan does not set the interest rate,

§ 2644.3(b) of the regulation provides
that the rate to be charged or credited
for any calendar quarter is the average
quoted prime rate on short-term
commercial loans for the fifteenth day
(or the next business day if the fifteenth
day is not a business day) of the month
preceding the beginning of the quarter,
as reported by the Board of Governors
of the Federal Reserve System in
Statistical Release H.15 (“Selected
Interest Rates”).

Because the regulation incorporates
interest rates published in Statistical
Release H.15, that release is the
authoritative source for the rates that
are to be applied under the regulation.
As a convenience to persons using the
regulation, however, the PBGC collects
the applicable rates and republishes
them in an appendix to part 2644. This
amendment adds to this appendix the
interest rate of 7V percent, which will
be effective from January 1, 1892 through
March 31, 1992. This rate represents a
decrease of one-half percent from the-

rate in effect for the fourth quarter of
1991. This rate is based on the prime
rate in effect on December 13, 1991.

The appendix to 29 CFR part 2644
does not prescribe interest rates under
the regulation; the rates prescribed in
the regulation are those published in
Statistical Release H.15. The appendix .
merely collects and republishes the
rates in a convenient place. Thus, the
interest rates in the appendix are
informational only. Accordingly, the
PBGC finds that notice of and public
comment on this amendment would be
unnecessary and contrary to the public
interest. For the above reasons, the
PBGC also believes that good cause
exists for making this amendment
effective immediately.

The PBGC has determined that this
amendment is not a “major rule” within
the meaning of Executive Order 12291,
because it will not have an annual effect
on the economy of $100 million or more;
nor create a major increase in costs or
prices for consumers, individual
industries, or geographic regions, nor
have significant adverse effects on
competition, employment, investment,
innovation or the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).
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List of Subjects in 29 CFR Part 2644

Employee benefit plans, Pensions.

In consideration of the foregoing, part
2844 of subchapter F of chapter XXVI of
title 29, Code of Federal Regulations, is
amended as follows:

PART 2644—NOTICE AND
COLLECTION OF WITHDRAWAL
LIABILITY

1. The authority citation for Part 2644
continues to read as follows:

Authority: 29 U.S.C. 1302(b){3) and
1399(c)(6).

2. Appendix A is amended by adding
to the end of the table therein a new
entry as follows:

Rate

Date of
To (percent)

From quotation

. . . - .

01/01/92..... 03/31/92  12/13/91 7%

Issued in Washington, DC, on this 7th day
of January 1992.

James B. Lockhart III,

Executive Director, Pension Benefit Guaranty
Corporation.

{FR Doc. 82-1081 Filed 1-14-92; 8:45 amy]
BILLING CODE 7708-01-M

29 CFR Part 2676

Valuation of Plan Benefits and Plan
Assets Following Mass Withdrawal—
Interest Rates

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule. .

SUMMARY: This is an amendment to the
Pension Benefit Guaranty Corporation’s
regulation on Valuation of Plan Benefits
and Plan Assets Following Mass
Withdrawal (29 CFR part 2676). The
regulation prescribes rules for valuing
benefits and certain assets of
multiemployer plans under sections
4219(c)(1)(D) and 4281(b} of the
Employee Retirement Income Security
Act of 1974. Section 2676.15(c) of the
regulation contains a table setting forth,
for each calendar month, a series of
interest rates to be used in any
valuation performed as of a valuation
date within that calendar month. On or
about the fifteenth of each month, the
PBGC publishes a new entry in the table
for the following month, whether or not
the rates are changing. This amendment
adds to the table the rate series for the
month of February 1992.

EFFECTIVE DATE: February 1, 1992.

FOR FURTHER INFORMATION CONTACT:
Deborab C. Murphy, Attorney, Office of
the General Counsel (22500), Pension
Benefit Guaranty Corporation, 2020 K
Street, NW., Washington DC 20006; 202~
778-8820 (202-778-8859 for TTY and
TDD). (These are not toll-free numbers.)

SUPPLEMENTARY INFORMATION: The
PBGC finds that notice of and public
comment on this amendment would be
impracticable and contrary to the public
interest, and that there is good cause for
making this amendment effective
immediately. These findings are based
on the need to have the interest rates in
this amendment reflect market
conditions that are as nearly current as
possible and the need to issue the
interest rates promptly so that they are
available to the public before the

beginning of the period to which they
apply. (See 5 U.S.C. 553 (b) and (d).)
Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply (5 U.S.C.
601(2)).

The PBGC has also determined that
this amendment is not a “major rule”
within the meaning of Executive Order
12291 because it will not have an annual
effect on the economy of $100 miilion or
more; or create a major increase in costs
or prices for consumers, individual
industries, or geographic regions; or
have significant adverse effects on
competition, employment, investment, or
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

List of Subjects in 29 CFR Part 2676

Employee benefit plans and Pensions.

In consideration of the foregoing, part
2676 of subchapter H of chapter XXVI of
title 29, Code of Federal Regulations, is
amended as follows:

PART 2676—VALUATION OF PLAN
BENEFITS AND PLAN ASSETS
FOLLOWING MASS WITHDRAWAL

1. The authority citation for part 2676
continues to read as follows:

Authority: 29 U.S.C. 1302(b)(3),
1399(c)(1)(D), and 1441(b)(1).

2. In § 2676.15, paragraph (c} is
amended by adding to the end of the
table of interest rates therein the
following entry:

§ 2676.15 (Interest.

w w * * »

(c) Interest Rates.

For

The values for |, are

valu-
ation
dates
occur- i b
ring in 1

the
month

ia < s ha s i

Febru-
ary

1992.. .06625 065 08375 .0625

.06125 .06 .06 06 .06 06

05875

05875 05875 05875 .05875 .055
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Issued at Washington, DC., on this 7th day
of January 1992.

James. B. Lockhart 111,

Executive Director, Pension Beneflt Cuarant y
Corporation.

[FR Doc. 92-1082 Filed 1-14-92; 8:45 am}
BILLING CODE 7708-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300234A; FRL-3947-9]
RiIN 2070-AB78

Certain Fruits and Vegetables;
Definitions and Interpretations

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This document defines the
commodity terms melon, muskmelon,
sugar apple, and summer squash for
tolerance purposes and amends the crop
grouping for cucurbit vegetables to agree
with the muskmelon definition. The
Interregional Research Project No. 4 (IR-
4) requested this action.

EFFECTIVE DATE: This regulation
becomes effective on January 15, 1992.

FOR FURTHER INFORMATION CONTACT: By
mail: Hoyt Jamerson, Emergency
Response and Minor Use Section
(H7505C), Registration Division,
Environmental Protection Agency, 401 M
St., SW., Washington, DC 20460. Office
location and telephone number: Rm.
716C, CM #2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, (703)-
557-2310.

SUPPLEMENTARY INFORMATION: In the
Federal Register of September 4, 1991
(56 FR 43737), EPA issued a proposed
rule that gave notice that the
Interregional Research Project No. 4 {IR-
4}, New Jersey Agricultural Experiment
Station, P.O. Box 231, Rutgers
University, New Brunswick, NJ 08903,
had requested that the Administrator
propose that 40 CFR 180.1(h} be
amended to define the commodity terms
melon, muskmelon, sugar apple, and
summer squash for tolerance purposes
and to amend the crop grouping for
cucurbit vegetables to agree with the
muskmelon definition.

Section 180.1(h) of the CFR (40 CFR
180.1{h)) provides a listing of general
commodity terms and EPA’s
interpretation of the application of those
terms as they apply to tolerances and
exemptions from the requirement of a
tolerance for pesticide chemicals under
section 408 of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 346a). The
general commodities are listed in
column A of 40 CFR 180.1(h}, and the
corresponding specific commodities, for
which tolerances and exemptions from
the requirement of a tolerance
established for the general commodity
apply, are listed in column B,

There were no comments received in
response to the proposed rule.

The data submitted in the petition and
other relevant material have been
evaluated and discussed in the proposed
rule. Based on the data and information
considered, the Agency concludes that
the general commodities melon,
muskmelon, sugar apple, and summer
squash should be interpreted to include
the corresponding specific commodities
listed below.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612), the
Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

Although this regulation does not
establish or raise a tolerance level or
establish an exemption from the
requirement of a tolerance, the impact of
the regulation would be the same as
establishing new tolerances or
exemptions from the requirment of a
tolerance. Therefore, the Administrator
concludes that this rule will not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,

Pesticides and pests, Reporting and
recordkeeping requirements.

Dated: December 23, 1991.
Douglas D. Campt,
Director, Office of Pesticide Programs.

Therefore, 40 CFR part 180 is amended
as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. Section 180.1(h) is amended by
revising the commodity definition for
melons and adding definitions for

muskmelons, sugar apple, and summer
squash, to read as follows:

§ 180.1 Definitions and interpretations.

Melons......ccmieicceanircninns Muskmelons, including
hybrids and/or
varieties of Cucumis
melo (including true
cantaloupe,
<antaloupe, casaba,
Santa Claus melon,
crenshaw melon,
honeydew melon,
honey balls, Persian
melon, golden
pershaw melon,
mango melon,
pineapple melon,
snake melon); and
watermelons, including
hybrids and/or
varieties of (Citrullus
spp.).

Muskmelons..........c.ccecvevenes Cucumis melo (includes
true cantaloupe,
cantaloupe, casaba,
Santa Claus melon,
crenshaw melon,
honeydew melon,
honey balls, Persian
melon, golden
pershaw melon,
mango melon,
pineapple melon,
snake meton, and
other varieties and/or
hybrids of these.

. . N . N

Sugar apple..........cceiiiiiens Annona squamosa L.
(sugar apple,
sweetsop, anon), and
its hybrid A. squamosa
L. x A. cherimoya M.
(atemoya). Also A.
reticulata L. (true
custard apple).
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Summer squash.................. Fruits of the Gourd
(Cucurbitaceae) family
that are consumed
when immature, 100
percent of the fruit is
edible either cooked or
raw, once picked it
cannot be stored, has
a soft rind which is
easily penetrated, and
if seeds were
harvested they would
not germinate; e.g.,
Cucurbita pepo (i.e.,
crookneck squash,
straigtneck squash,
scallop squash, and
vegetable marrow);
Lagenaria spp. (i.e.,
spaghetti squash,
hyotan, cucuzza); Luffa
spp. (i.e., hechima,
Chinese okra);
Memoridica spp. (.e.,
bitter melon, balsam
pear, balsam apple,
Chinese cucumber);
and other varieties
and/or hybrids of

these.
[ ] L] » - L]

L] * * » ~

3. In § 180.34, by revising paragraph
(£)(9)(ix), to read as follows:

§ 180.34 Tests on the amount of residue

remaining.

] * * ] L]
(f) w . L
(9) * * L]

(ix) Cucurbit vegetables group.

(A) Commodities. Balsam pear (bitter
melon) (Mormordica spp.); Chinese
waxgourd (Chinese preserving melon)
(Bernicasa hispida); citron melon
(Citrullus lanatus); cucumber (Cucumis
spp.); gherkin (Cucumis anguria);
gourds, edible (Lagenaria spp., Luffa
acutangula, L. cylindrica); muskmelon,
including hybrids and/or varieties of
(Cucumis melo) (including true
cantaloupe, cantaloupe, casaba, Santa
Claus melon, crenshaw melon,
honeydew melon, honey balls, Persian
melon, golden pershaw melon, mango
melon, pineapple melon, snake melon);
pumpkin (Cucurbita spp.); squash,
summer (Cucurbita pepo var. melopepo);
squash, winter (Cucurbita maxima, C.
moschata); watermelon, including
hybrids and/or varieties of (Citrullus
spp.).

(B) Representative commodities.
Cucumber, muskmelon, and summer
squash.

w * * W *

|FR Doc. 92-1071 Filed 1-14-92; 8.45 am]
BILLING CODE 6560-50-F

40 CFR Part 180

[PP 7F3516/R1138; FRL-4008-7)

RIN 2070-AB78

Pesticide Tolerances for Thiodicarb

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes
tolerances for the combined residues of
the insecticide thiodicarb (dimethyl
N,N'[thiobis[[(methylimino)
carbonyljoxy]] bis[ethanimidothioate])
and its metabolite methomy! (S-methyl

N-
{{methylcarbamoyljoxy]thioacetimidate)
in or on the raw agricultural commodity
leafy vegetables. This regulation to
establish a maximum permissible level
for residues of the insecticide was in a
petition submitted by the Rhone Poulenc
Ag Co.

EFFECTIVE DATE: Effective on January 15,
1992.

ADDRESSES: Written objections,
identified by document control number,
[PP 7F3518/R1138}, must be submitted
to: Hearing Clerk (A-110), Environmental
Protection Agency, rm. 3708, 401 M St.,
SW., Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT: By
mail: Dennis H. Edwards, Jr., Product
Manager (PM) 19, Registration Division
(H7505C), Environmental Protection
Agency, 401 M St., SW., Washington, DC
20480. Office location and telephone
number: Rm. 202, CM #2, 1921 Jefferson
Davis Hwy., Arlington, VA 22202, (703)-
305-6386.

SUPPLEMENTARY INFORMATION: EPA
issued a notice, published in the Federal
Register of May 13, 1987 (52 FR 18019),
which announced that Union Carbide
Agricultural Products Co., T.W.
Alexander Drive, Research Triangle
Park, NC 27709, had submitted a
pesticide petition (PP 7F3516) to EPA
proposing to amend 40 CFR part 180 by
establishing a permanent tolerance
under section 408 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C 346a)
for residues of the insecticide thiodicarb
(dimethyl NN-
{thiobis[[(methylimino)carbonyl]joxy]]
bis[ethanimidothioate]) and its
metabolite methomy] (S-methyl N-
[(methylcarbamoyljoxy]thioacetimidate)
in or on the raw agricultural commodity
leafy vegetables at 30.0 parts per million
(ppm}. Union Carbide was later
acquired by the Rhone Poulenc Ag Co.
The petitioner subsequently amended
the petition by proposing a tolerance of
35.0 ppm. This revision was announced

in the Federal Register of October 5,
1989 (54 FR 41160).

There were no comments or requests
for a referral to an advisory committee
received in response to the notice of
filing. A conditional registration is being
issued currently requiring some studies
described later in this document. The
tolerances will expire on July 15, 1994,
and the conditional registration will
expire on July 15, 1993,

The data submitted in the petition and
other relevant material have been
evaluated. The pesticide is considered
useful for the purposes for which the
tolerance is sought. The toxicological
data considered in support of the
proposed tolerance include a 2-year rat
feeding/carcinogenic study with a
systemic no-observed-effect-level
(NOEL) of 3.0 mg/kg/day (60 ppm), a
cholinesterase (ChE) NOEL greater than
10 mg/kg/day (200 ppm) and not
carcinogenic at 10 mg/kg/day (200 ppm)
(highest dose tested (HDT)); a 2-year
mouse feeding/carcinogenic study with
a systemic NOEL of 3 mg/kg/day (20
ppm) and not carcinogenic at 10 mg/kg/
day (70 ppm) (HDT); a 1-year dog
feeding study with red blood cells ChE
NOEL of 4.5 mg/kg/day (180 ppm) and a
systemic NOEL of 12.8 mg/kg/day (512
ppm); a rat teratology study with a
maternal NOEL less than 0.5 mg/kg/day
and a developmental toxicity NOEL of 3
mg/kg/day: a three-generation rat
reproduction study with an NOEL for
reproductive effects greater than 10 mg/
kg/day (200 ppm) (HDT); and an acute
delayed neurotoxicity study in the hen
negative at 660 mg/kg. Mutagenicity
studies include a structural
chromosomal aberration study and other
mutagenicity studies that did not
demonstrate mutagenicity or
genotoxicity.

The metabolism of thiodicarb in
plants and animals is adequately
understood for the purposes of the
proposed tolerance. A ruminant
metabolism study shows that thiodicarb
is metabolized in steps to methomyl,
methomyl oxime, acetonitrile,
acetamide, acetic acid, and carbon
dioxide. Plant metabolism studies show
that thiodicarb is likewise metabolized
to methomyl, methomyl oxime,
acetonitrile, and carbon dioxide.

The animal metabolism study
identified acetamide as a potential
metabolite of thiodicarb. Acetamide is
not a plant metabolite.

Four studies have been conducted
with acetamide that have demonstrated
a possible carcinogenic effect. Although
none of the four studies meet current
standards for carcinogenicity testing, the
studies collectively demonstrate that, at
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least under certain conditions, long-term
dietary administration of acetamide at
high doses is associated with the
occurrence of liver tumors in rats. In
1988, based on the four acetamide
studies, the Agency classified acetamide
as a possible human carcinogen (Group
C) and conducted a quantitative risk
assessment for the cotton and soybean
uses proposed for thiodicarb. These
studies are described in detail in the
Federal Register of July 3, 1985 (50 FR
27452 and 27463) in which the Agency
proposed to establish tolerances for the
use of thiodicarb on cotton and
soybeans. In the same notice, it was also
tentatively concluded that acetamide
naturally occurs in milk and eggs.
Additional followup analyses confirmed
these findings. In a limited number of
untreated samples acetamide levels in
milk averaged 170 ppb (0.17 ppm). These
untreated background values are far in
excess of those maximum expected
values of acetamide estimated from
thiodicarb, i.e., milk at 0.3 ppb (0.0003
ppm) and eggs at 0.07 ppb (0.0007 ppm),
and it was concluded that the ubiquitous
nature of acetamide may confound its
regulation. A final rule establishing
tolerances for cotton and soybeans was
published in the Federal Register of
October 10, 1985 (50 FR 41341 and
41349).

The Agency has since reevaluated the
toxicity of acetamide. While the Agency
believes that the previous classification
of acetamide as a Group C carcinogen is
appropriate, it has been determined that
the acetamide studies are not suitable
for quantitative risk assessment because
of the deficiencies in the individual
studies. These deficiencies include a
" small number of test animals, lack of a
definitive dose-response relationship,
extremely high exposure rates,
questionable quality of test animals, and
administration of oxytetracycline to test
animals in one study which might have
adversely influenced the test results. In
addition, the toxicology data base for
thiodicarb includes two valid
oncogenicity studies that were negative
for oncogenic effects.

_ However, because the data base for
.acetamide is incomplete to fully address
its carcinogenic potential and to
determine whether there may be a
species-related difference in conversion
of syn-methomyl to anti-methomyl and
resultant excretion as acetonitrile or
metabolic hydrolysis to acetamide, the
Agency is requiring the following
studies/information: -

1. Metabolism study (with the parent
chemical) in an appropriate species
(primate) and information on whether

there is a species-specific metabolic
conversion of thiodicarb to acetamide.

2. Substantiation of the isomeric ‘orm
of the registered product.

3. Studies designed to identify and
measure (as the glucuronide or other
conjugate) the N-hydroxy acetamide
metabolite. A conditional registration
and a tolerance with expiration date are
being issued requiring these studies.
Once these studies have been submitted
and evaluated, the Agency may require
additional toxicity studies.

On the basis of available studies on
acetamide and the chronic
carcinogenicity studies for thiodicarb,
the Agency has concluded that the
human risk posed by the use of
thiodicarb on leafy vegetables does not
raise significant risk concerns.

Based on the 2-year rat feeding study
with a NOEL of 3.0 mg/kg/day and
using an uncertainty factor of 100, the
reference dose (RfD) for humans is 0.03
mg/kg body weight/day. The theoretical
maximum residue contribution (TMRC)
for this chemical utilizes 1.833 percent of
the RfD. The current action will
contribute 0.0125 mg/kg/day of residue
to the human diet utilizing an additional
39.835 percent of the RfD. This results in
a total utilization of 41.667 percent of the
RID.
The nature of the residue in plants is
considered to be adequately understood
to support this tolerance request.
Adequate analytical methods, gas
chromatography with a flame
photometric detector selective for sulfur-
containing compounds and gas
chromatography/mass spectrometry, are
available for enforcement purposes. The
methodology has been published in the
Food and Drug Administration’s
Pesticide Analytical Manual (PAM) I1.
There are no livestock feed items
associated with this petition; there are
no problems of secondary residues in
meat, milk, poultry, and eggs.

Based on the above information, the
Agency has concluded that the proposed
tolerance for residues of the pesticide in
or on leafy vegetables would protect
thepublic health. Therefore, the
tolerance is established as set forth
below.

EPA is also amending 40 CFR 180.3 by
adding new paragraph (d)(14) as a
conforming amendment to the thiodicarb
revision under 40 CFR 180.48.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
with the Hearing Clerk at the address
given above. Such objections should
specify the provisions of the regulation
deemed objectionable and the grounds

for the objections. If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested and the
requestor's contentions on each such
issue. A request for a hearing will be
granted if the Administrator determines
that the material submitted shows the
following: there is a genuine and
substantial issue of fact; there is a
reasonable possibility that available
evidence identified by the requestor
would, if established, resclve one or
more of such issues in favor of the
requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue{s) in the manner sought by the
requestor would be adequate to justify
the action requested.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C, 601-612), the
Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests, Recording and
recordkeeping requirements.

Dated: December 23, 1991.

Douglas D. Campt,
Director, Office of Pesticide Programs.

Therefore, 40 CFR part 180 is amended
as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2.1In § 180.3, by adding new paragraph
(d)(14), to read as follows:

§ 180.3 Tolerances for related pesticide
chemicals.

* * * * *

(d] * * n

(14) Where tolerances are established
for residues of methomyl, resulting from
the use of thiodicarb and/or methomyl
on the same raw agricultural
commodity, the total amount of
methomyl shall not yield more residue
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than that permitted by the higher of the
two tolerances.

* L] [ ] * *

3. By revising § 180.407, to read as
follows:

§ 180.407 Thiodicarb; tolerances for
residue.

(a) A tolerance is established for the
combined residues of the insecticide
thiodicarb (dimethyl N, N'-[thiobis
|[(methylimino} carbony!}oxy]}
bis[ethanimidothioate]) and its
metabolite methomyl (S-methyl N-
[(methylcarbamoyl)oxy]-
thioacetimadate) in or on the following
raw agricultural commodity:

Commeodity mef'
Com, sweet grain (K + CWHR)............. 20
Cottonseed 04
soybeans. 0.2

{b) A tolerance that expires on July 15,
1994 is established for the combined
residues of the insecticide thiodicarb
(dimethyl N,N-{thiobis [[(methylimino)
carbonyloxy]] bis{ethanimidothioate])
and its metabolite methomyl (S-methyl

{(methylcarbamoyl)oxy]thioacetimidate)
in or on the following raw agricultural
commodity crop group:

" Parts
Commodity milion
Leafy vegetables 35 ppm

[FR Doc. 92-1072 Filed 1-14-82; 8:45 am]

BILLING CODE 6560-50-F
e ———————————————————————————

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 89-594; RM-7142, RM~
7318)

Radio Broadcasting Services;
Harrisburg and Albermarie, NC

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of York David Anthony, allots
Channel 224A to Harrisburg, North
Carolina, as the community’s first local
FM service. See 55 FR 882, published
May 12, 1990. Channel 224A can be

allotted to Harrisburg in compliance
with the Commission’s minimum
distance separation requirements with a
site restriction of 4.3 kilometers (2.7
miles) northwest to avoid short-spacings
to Station WKRR, Channel 222C,
Asheboro, North Carolina, and Station
WZNS, Channel 225C, Dillon, South
Carolina, at coordinates North Latitude
35-20-28 and West Longitude 80-41-30.
The counterproposal of Piedmont
Crescent Communications, Inc.,
requesting the substitution of Channel
264A for Channel 265A at Albermarle,
the reallotment of Channel 264A to
Harrisburg, and the modification of its
license for Station WABZ-FM to specify
Harrisburg as its community of license,
is denied. With this action, this
proceeding is terminated.

DATES: Effective February 24, 1992, The
window period for filing applications
will open on February 25, 1992, and
close on March 28, 1992,

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 834-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 89-594,
adopted December 31, 1991, and
released January 9, 1892, The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (room 230), 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission's
copy contractor, Downtown Copy
Center, (202) 452-1422, 1714 21st Street
NW., Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under North Carolina, is
amended by adding Harrisburg, Channel
224A.

Federal Communications Commission.
Michael C. Ruger,

Assistant Chief, Allocations Branch, Policy
and Rules Division, Mass Media Bureau.

[FR Doc. 92-1104 Filed 1-14-92; 8:45 am)
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 89-384; RM-5884, RM-
7206)

Radio Broadcasting Services; Epworth
and Dyersviile, |1A, and Dodgeviile, W]

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allots Channel
247C3 to Epworth, Iowa, in response to a
request filed by Margaret Keefer, See 54
FR 37669, September 12, 1989. The
allotment of Channel 247C3 to Epworth
was that community's first local
transmission service. Accordingly, that
allotment was preferred over a
counterproposal that requested an
upgrade of allotted Channel 257A at
Dodgeville, Wisconsin. Commission
priorities require that first local service
be favored over an upgrade in a
community which already has a first
local service. The coordinates for the
Epworth allotment are 42-26-42 and 90-
55-55. With this action the proceeding is
terminated.

EFFECTIVE DATE: February 24, 1992. The
window period for filing applications for
Channel 247C3 at Epworth will open on
February 25, 1992, and close on March
286, 1992,

FOR FURTHER INFORMATION CONTACT:
Belford V. Lawson, III, Mass Media
Bureau, (202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission's Report
and Order, MM Docket No. 88-384,
adopted December 31, 1991, and
released January 9, 1992. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (room 230), 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, Downtown Copy
Center, (202) 452-1422, 1714 21st Street
NW., Washington, DC 20038.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 {Amended]

2. Section 73.202(b), the Table of FM
Allotments under lowa, is amended by

- adding Channel 247C3, Epworth.
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Federal Communications Commission.
Andrew ]. Rhodes,

Chief, Aflocations Branch, Policy and Rudes
Division, Mass Media Bureau.

[FR Doc. 92-1105 Filed 1-14-92; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 87-563; RM-6078, RM-
6710])

Radio Broadcasting Services; Heber
Springs and Newport, AR

AGENCY: Federal Commanications
Commission.
ACTION: Final rule.

SUMMARY: This action substitutes
Channel 244C2 for Channel 264A at
Newport, Arkansas, and Channel 264C2
for Channel 244A at Heber Springs,
Arkansas, and modifies the licenses of
Station KOKR(FM), Newport, Arkansas,
and Station KAWW-FM, Heber Springs,
Arkansas, accordingly, o specify
operation on the higher class channels.
See 55 FR 17438, April 25, 1990. Chanmnel
244C2 can be allotted at Newport at a
restricted site 17.3 kilometers {10.7
miles) southwest at coordinates 35-29-
00 and 91-22-30. Channel 264C2 can be
allotted at Heber Springs at a restricted
site 6.2 kilometers {4.2 miles) south at
coordinates 35-25-52 and 92-01-54.
With this action, this proceeding is
terminated.

EFFECTIVE DATE: February 21, 1992.

FOR FURTHER INFORMATION CONTACT:
Victoria M. McCauley, Mass Media
Bureau, {202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Second
Report and Order, MM Docket No. 87~
563, adoepied December 30, 1991, and
released January 7, 1992. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch {room 230) 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, Downtown Copy
Center, [202) 452-1422, 1714 218t Street,
NW.. Washington, DC 20036.

List of Swbjects in 47 GFR Part 78
Radio broadcasting.

PART 73— AMENDED)

1. The authority citation for part 73
continues to read as follows:

Authonty: 47 U.S.C. 154, 303.

§73.202 [Amended] :

2. Section 73.202(b), the Table of FM
Allotments under Arkansag, is amended
by removing Channel 264A and adding
Channel 244C2 at Newport, and by
removing Channel 244A and adding
Channel 264C2 at Heber Springs.

Federal Communications Commission.
Andrew J. Rhodes,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 92-1101 Filed 1-14-82; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 88-406; RM-6745, RM~
7255]

Radio Broadcasting Services;
Grenada, Artesia and Okolona, MS

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document substitutes

‘Channel 261C2 for Channel 261A at

Grenada, Mississippi, and modifies the
license of Station WQXB(FM) to specify
operation on the higher class channel in
response to a joint petition filed by
Chatterbox, Inc. and WYS, Inc. See 54
FR 40138, September 29, 1989. In
addition, this action substitutes Channel
260C2 for Channel 261A at Artesia,
Mississippi, and modifies the license of
Station WZIX(FM) sccordingly. Finally,
this action allots Channel 289A to
Okolona, Mississippi, as that
community's first local broadcast
service. The coordinates for Channel
261C2 at Grenada are North Latitude 33—
43-08 and West Longitude 90-01-56. The
coordinates for Channel 260C2 at
Artesia are North Latitude 33-41-00 and
West Longitude 88-36-48. The
coordinates for Channel 289A at
Okolona are North Latitude 33-57-61
and West Longitude 88-44-41. With this
action, this proceeding is terminated.
EFFECTIVE DATE: February 21, 1992; the
window period for {iling applications
will epen on February 24, 1992, and
close on March 25, 1992,

FOR FURTHER INFORMATION CONTACT:
Arthur Scrutchins, Mass Media Bureau,
{202) 832~6302.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 89406,
adopted December 30, 1991, and
released January 7, 1992, The full text of
this Commission decision is available
for inspectioa and copying during
normal business hours in the FCC
Dockets Braach [room 230}, 1919 M
Street, NW., Washingten, DC. The

complete text of this decision may alse
be purchased from the Corumission's
copy contractors, Downtown Copy
Center, 1714 218t Street, NW.,
Washington, DC 20036, {202) 452-1422.

List of Subjects in 87 CFR Part 73
Radio broeadcasting.

PART 73—{AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Mississippi, is
amended by removing Chammel 261A
and adding Channel 261C2 at Grenada,
by removing Channel 261A and adding
Channel 260C2 at Artesia, and by
adding Charme] 289A, Gkolona.
Federal Communications Commission.
Andrew ]. Rhodes,

Chief, Allocations Branch, Policy and Ruiss
Division, Mass Media Burean.

[FR Doc. 92-1300 Filed 1-14-92; 8:45 am}
BILLING CODE 6712-01-N

47 CFR Part 73
{MM Docket No. 91-179; RM-7734]

Radio Broadcasting Services; Bixby,
oK

AGENTY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of John M. Singer, substitutes
Channel 287C3 for Chaanel 287A at
Bixby, Oklahoma, and modifies his
construction permit far Station KBXT-
FM to specify operation on the higher
class channel. See 58 FR 30374, July 2,
1991. Channel 287C3 can be alletted to
Bixby in compliance with the
Commission’s minimum distance
separation requirements without the
imposition of a site restriction, at
coordinates North Latitude 35-56-30 and
West Longitude 95-52-48. With this
action, this proceeding is terminated.
EFFECTIVE DATE: February 21, 1992,

FOR FUATHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530. .
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission's Report
and Order, MM Docket No. 91-179,
adopied December 30, 1991, and
released January 8, 1992. The full text of
this Commission decision is available
for inspection and copying during
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normal business hours in the FCC
Dockets Branch (room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission's
copy contractor, Downtown Copy
Center, (202) 452-1422, 1714 21st Street,
NW., Washington, DC 20036.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Oklahoma, is
amended by removing Channel 287A
and adding Channel 287C3 at Bixby.
Federal Communications Commission.
Michael C. Ruger,

Assistant Chief, Allocations Branch, Policy
and Rules Division, Mass Media Bureau.

[FR Doc. 92-1102 Filed 1-14-92; 8:45 am])
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 91-276; RM-7804)

Radio Broadcasting Services; Belton,
TX

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Sheldon Communications,
Inc., licensee of Station KOOC(FM),
Channel 292A, Belton, Texas, substitutes
Channel 292C3 for Channel 292A at
Belton, and modifies KOOC(FMY)'s
license to specify operation on the
higher powered channel. See 56 FR
50550, October 7, 1991. Channel 292C3
can be allotted to Belton in compliance
with the Commission’s minimum
distance separation requirements and
can be used at Station KOOC(FM)'s
licensed site. The coordinates for
Channel 292C3 are 31-03-46 and 97-31~
54. With this action, this proceeding is
terminated.

EFFECTIVE DATE: February 24, 1992.

FOR FURTHER INFORMATION CONTACT:
Pamela Blumenthal, Mass Media
Bureau, (202) 634-6530.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 91-276,
adopted January 3, 1992, and released
January 9, 1992. The full text of this
Commission decision is available for

inspection and copying during normal
business hours in the FCC Dockets
Branch (room 230), 1919 M Street, NW,,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
Downtown Copy Center, (202) 452-1422,
1714 21st Street, NW., Washington, DC
20036.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—-{AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
removing Channel 292A and adding
Channel 292C3 at Belton.

Federal Communications Commission.
Michael C. Ruger,

Assistant Chief, Allocations Branch, Policy
and Rules Division, Mass Media Bureau.

[FR Doc. 92-1103 Filed 1~14-92; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 91-296; RM-6090]

Radio Broadcasting Services;
Christiansted, Virgin Islands

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document substitutes
Channel 228B in lieu of Channel 228A at
Christiansted, Virgin Islands, and
modifies the construction permit for
Station WAV, Christiansted, Virgin
Islands, to specify operation on Channel
228B. The reference coordinates for the
Channel 228B allotment at
Christiansted, Virgin Islands, are 17-44-
07 and 64-40~12. With this action, the
proceeding is terminated.

EFFECTIVE DATE: February 24, 1992.

FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 91-296,
adopted December 30, 1991, and
released January 9, 1992. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also

be purchased from the Commission’s
copy contractors, Downtown Copy
Center, (202) 452-1422, 1714 21st Street,
NW., Washington, DC 200386.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 316,

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Virgin Islands, is
amended by removing Channel 228A
and adding Channel 228B at
Christiansted.

Federal Communications Commission.
Douglas W. Webbink,

Chief, Policy and Rules Division, Mass Medi
Bureau.

[FR Doc. 92-1106 Filed 1-14-92; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF TRANSPORTATIOMN

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. 89-18; Notice 7]
RIN 2127-AE31

Federal Motor Vehicle Safety
Standards; Glazing Materials

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.
ACTION: Final rule; response to petition
for reconsideration.

SUMMARY: On April 23, 1991, NHTSA
published a final rule which amended
Safety Standard No. 205, Glazing
Materials, to permit three new items of
glass-plastic glazing in motor vehicles.
One of these, Item 15A, Annealed glast
plastic glazing, was permitted to be ust
anywhere in a motor vehicle except the
windshield. It was not, however,
permitted for convertibles. In response
to a petition for reconsideration from
General Motors, this notice amends
Standard No. 205 to remove the
standard's prohibition of Item 15A
glazing for convertibles. The notice als
makes a technical amendment to the
standard to permit the use of ltem 14
glass-plastic glazing for side and rear
windows in convertibles.

DATES: The amendments in this final
rule are effective February 14, 1992.
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Petitions for reconsideration of this final
rute must be filed by February 14, 1992.
ADDRESSES: Petitions for
reconsideration should refer to the
above docket and notice numbers and
be submitted to the following:
Administrator, reom 5220, National
Highway Traffic Safety Administration,
400 Seventh Street, SW., Washington,
DC 20590. It is requestad that 10 copies
must be submitted.

FOR FURTHER INFORMATION CONTACT:
Mr. Clark Harper, Office of Vehicle
Safety Standards, NRM-12, room 5320,
National Highway Traffic Safety
Administration, 400 Seventh Street, SW.,
Washington, DC 20590 (202-368-2264).
SUPPLEMENTARY INFORMATION: Safety
Standard No. Glazing Materials,
specifies performance requirements for
the types of glazing that may be
installed in motor vehicles. [t also
specifies the vehicle locations in which
the various types of glazing may be
installed. One type of glazing addressed
in Standard Ne. 205 is glass-plastic
glazing, a laminate of one or more layers
of glass and one or more layers of
plastic, It is installed so that a glass
layer faces outward and a plastic layer
inward,

On April 23, 1991, NHTSA published
in the Federal Register (56 FR 18528) a
final rule permitting three new items of
glass-plastic glazing. One of these, Item
15A, Annealed glass-plastic glazing, was
permitted to be used anywhere in a
motor vehicle except the windshield. It
was not, however, permitted for
convertibles. The other two items were
only permitted to be used in areas not
requisite for driving visibility. NHTSA
stated that it believed the addition of the
three new types of glazing to Standard
No. 205 would facilitate the use of glass-
plastic glazing in all glazing locations in
a motor vehicle, and that it encourages
greater use of glass-plastic glazing
because of its proven injury-reduction
capabilities in crashes.

In prohibiting the use of ltem 15A
glazing for convertibles, NHTSA
followed the same approach it had used
earlier for Item 14 glazing, the first type
of glass-plastic glazing permitted to be
used in areas requisite for driving
visibility. The final rule permitting the
use of Item 14 glazing was published in
the Federal Register {48 FR 52061) on
November 16, 1983.

NHTSA prohibited the use of Item 13
glazing in convertibles because of
concern about possible discoloration of
the glazing,. In the November 1983
nolice, the agency noteu that the plastic
side of glass-plastic glazing is
susceptible to chemical alteration
(becoming yellow or cloudy) when

exposed to intense and prolonged
ultraviolet light. In addressing the use of
Item 14 glazing in convertibles, NHTSA
stated the following:

The agency is, however, concerned
about the potential exposure of the
plastic side of the windshield in
convertibles and vehicles that have no
or removable tops. While the agency
believes that a prolonged test directing
ultraviolet radiation against the plastic
side of the glazing would be overly
stringent, it does believe that it may be
appropriate o set some requirement for
directing ultraviolet radiation against
the plastic-side of glass-plastic glazing
for use in convertibles or cars with no or
removable tops. At this time, the agency
lacks the necessary data to support such
requirement. As an interim solution, the
agency has decided to prohibit the use
of glass-plastic glazing in those vehicles
until such data are available. 48 FR
52062.

In following this same approach for
Item 15A glazing, NHTSA stated the
following in its April 1991 notice:

The NPRM did net explicitly state that ltem
15 is prohibited in convertible-type vehicles,
as is Item 14, to prevent excessive
deterioration of glazing in areas requisite for
driving visibility due to ultraviolet radiation.
The final rule |makes] explicit the agency’s
intent in {this area}. 56 FR 18530.

General Motors {GM) submitted a
petition requesting that NHTSA
reconsider its prohibition of tem 15A
glazing in convertibles. GM stated that it
believes Item 15A glazing would not be
exposed to significantly greater amounts
of ultraviolet light directed against the
plastic side in convertibles than in non-
convertibles. That company stated that
it believes convertibles are typically
operated with the side windows in the
open (i.e., down) position, and that,
similarly, rear windows are typically
part of the removed or stowed roof.
Therefore, according to GM, side and
rear windows in convertibles are not
likely to be exposed to significantly
more ultraviolet light when the roof is
removed or stowed.

GM also argued that the prohibition of
Item 15A glazing for convertibles could
discourage development of market-
feasible glass-plastic glazing. That
company noted that, in seme cases, the
same glazing material is used in both the
base and convertible versions of the
same model. According to GM, a vehicle
manufacturer wanting to use glass-
plastic glazing in the base (i.e., non-
convertible) version might be
discouraged by the added cost of
developing different glazing materials
for base and convertible versions.

After considering GM’s petition,
NHTSA has decided to amend Standard
No. 205 to remove the standard's
prohibition of Item 15A glazing for
convertibles. The agency is persuaded
that possible discoloration of glazing
resulting from direct sunlight on the
inside, plastic side of the glazing is not a
significant concern for glazing areas
other than the windshield. {As indicated
above, ltem 15A glazing is not permitted
to be used for the windshield of any
vehicles.) NHTSA agrees that
convertibles are typically driven either
with the top up or, when the top is
down, with the side windows down and
the rear window removed. Thus, the
inside, plastic side of Item 15A glazing
on the side windows or rear window of
convertibles is not likely to be exposed
to significantly more ultraviolet light
than the same glazing on non-
convertibles. NHTSA has therefore
determined that its rationale for
prohibiting the use of glass-plastic
glazing for convertibles is not valid for
side windows and the rear window.

NHTSA notes that, in the rulemaking
concerning Item 14 glazing, it was
generally understood that Item 14
glazing was intended to be used for
windshields. Therefore, the agency's
analysis for convertibles of possible
discoloration resulting from direct
sunlight on the plastic side of the glazing
focused on windshields. While NHTSA
is unaware of any manufacturer plans to
use Item 14 glazing for side or rear
windows, the agency recognizes that its
conclusions about the inappropriateness
of prohibiting Item 15 glazing for side
and rear windows of convertibles is
equally applicable to tem 14 glazing.
Therefore, the agency is making a
technical amendment to Standard No.
205 to permit the use of Item 14 glazing
for convertible side and rear windows.

In its petition, GM also requested
clarification of certain wording of
Standard No. 205. The issue raised by
GM concerning this language was
subseguently addressed by NHTSA in a
correction notice published in the
Federal Register (56 FR 49148} on
September 27, 1991.

This rule relieves restrictions in
Standard No. 205 by permitting the use
of two items of glass-plastic glazing in
convertible side and rear windows.
Manufacturers are not required to use
these items of glass-plastic glazing.
Because the rule relieves restrictions
and facilitates the use of glass-plastic
glazing in motor vehicles, NHTSA finds
for good cause that the rule should
become effective 30 days after it is
published.



1654

Federal Register / Vol. 57, No. 10 / Wednesday, January 15, 1992 / Rules and Regulations

Rulemaking Analyses

A. Executive Order 12291 (Federal
Regulation) and DOT Regulatory
Policies and Procedures

NHTSA has analyzed this final rule
and determined that it is neither “major”
within the meaning of Executive Order
12291 nor “significant” within the
meaning of the Department of
Transportation regulatory policies and
procedures. This final rule does not
require the use of glass-plastic glazing
but instead removes the prohibition of
using two items of glass-plastic glazing
for convertible side and rear windows.
No additional required costs are
imposed on manufacturers or
consumers. The agency has determined
that the economic effects of this rule are
sc minimal that a full regulatory
evaluation is not required.

B. Regulatory Flexibility Act

NHTSA has also considered the
effects of this rulemaking action under
the Regulatory Flexibility Act. Based
upon the agency’s evaluation, I certify
that this final rule would not have a
significant economic impaci on a
substantial number of small entities. As
indicated above, this final rule does not
require the use of glass-plastic glazing
but instead removes the prohibition of
using two items of glass-plastic glazing
for convertible side and rear windows.
No additional required costs are
imposed on manufacturers or
consumers. Therefore, this rule will not
have a significant economic impact on
small businesses manufacturing glazing
or vehicles, or on small businesses,
small organizations and small
governmental units purchasing glazing
or new vehicles.

C. Executive Order 12612 (Federalism)

NHTSA has analyzed this rulemaking
action in accordance with the principles
and criteria contained in Executive
Order 12612. NHTSA has determined
that the final rule has no Federalism
implications that warrant the
preparation of a Federalism
Assessment.

D. National Environmental Policy Act

In accordance with the National
Environmental Policy Act of 1969,
NHTSA has considered the
environmental impacts of this final rule.
The agency has determined that this
final rule does not have a significant
impact on the quality of the human
environment.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, Rubber and rubber products,
Tires.

PART 571—{AMENDED]

In consideration of the foregoing, 49
CFR part 571 is amended as follows:

1. The authority citation for part 571
continues to read as follows:

Authority: 15 U.S.C. 1392, 1401, 1403, 1407;
delegation of authority at 49 CFR 1.50.

§571.205 [Amended]

2. In § 571.205, S5.1.2.4 and S5.1.2.5 are
revised to read as follows:

» * * » *

$5.1.2.4. Item 14—Glass Plastics.
Glass-plastic glazing materials that
comply with the labeling requirements
of §5.1.2.10 and Test Nos. 1, 2, 3, 4, 9, 12,
15, 16, 17, 18, 19, 24, 26, and 28, as those
tests are modified in §5.1.2.9, Test?
Procedures for Glass-Plastics, may be
used anywhere in a motor vehicle,
except that it may not be used in
windshields of any of the following
vehicles: convertibles, vehicles that
have no roof, vehicles whose roofs are
completely removable.

$5.1.2.5. Item 15A—Annealed Glass-
Plastic for use in all Positions in a
Vehicle Except the Windshield. Glass-
plastic glazing materials that comply
with Test Nos. 1, 2, 3, 4, 9, 12, 16, 17, 18,
19, 24, and 28, as those tests are
modified in $5.1.2.9, Test Procedures
for Glass-Plastics, may be used
anywhere in a motor vehicle except the
windshield.

Issued on January 8, 1992.
Jerry Ralph Curry,
Administrator.
[FR Doc. 92-1007 Filed 1-14-92; 8:45 am]
BILLING CODE 4910-59-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 611 and 663
[Docket No. 920109-2009]

Foreign Fishing; Pacific Coast
Groundfish Fishery

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Notice of 1992 groundfish
fishery specifications and management
measures, and request for comments.

SUMMARY: NOAA announces the 1992
specifications and management

measures for groundfish taken in the
U.S. exclusive economic zone and state
waters off the coasts of Washington,
Oregon, and California under the Pacific
Coast Groundfish Fishery Management
Plan (FMP). The specifications include
the level of the acceptable biological
catch, harvest guidelines and quotas,
and their distribution between domestic
and foreign fishing operations. The
management measures for 1992 are
designed to keep landings within the
harvest guidelines or quotas, if any, and
to achieve the goals and objectives of
the FMP and its implementing
regulations. These actions are
authorized by the regulations
implementing the FMP. The intended
effect of these actions is to establish
allowable harvest levels of Pacific coast
goundfish and to implement
management measures designed to
achieve but not exceed those harvest
levels.

EFFECTIVE DATES: January 1, 1992, until
modified, superseded, or rescinded.
Comments will be accepted until
January 30, 1992.

ADDRESSES: Comments on these actions
should be sent to Mr. Rolland A.
Schmitten, Director, Northwest Region,
National Marine Fisheries Service, 7600
Sand Point Way NE., BIN C15700,
Seattle, WA 98115-0070; or Mr. E.
Charles Fullerton, Director, Southwest
Region, National Marine Fisheries
Service, 300 S. Ferry Street, Terminal
Island, CA 90731-7415.

FOR FURTHER INFORMATION CONTACT:
William L. Robinson (Northwest Region,
NMFS) 206-526-6140; or Rodney R.
McInnis (Southwest Region, NMFS) 213
514-6199.

SUPPLEMENTARY INFORMATION: The
FMP, as amended, requires that
management specifications for
groundfish be evaluated each calendar
year, that harvest guidelines or quotas
be specified for species or species
groups in need of additional protection,
and that management measures
designed to achieve the harvest
guidelines or quotas be pubiished in the
Federal Register and implemented by
January 1, the beginning of the next
fishing year.

This Federal Register notice
announces the final specifications and
management measures recommended by
the Pacific Fishery Management Council
{Council) and approved by the Secretary
of Commerce (Secretary) for
implementation effective January 1,
1992. The specifications and
management measures announced
herein may be modified during the year
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according to the procedures of
Amendment 4 to the FMP.

Amendment 4 to the FMP established
a process which provides for -
announcement of the final specifications
in the Federal Register after full public
participation and deliberation at two
meetings of the council. The process for
adopting acceptable biological catch
{ABC) levels, harvest guidelines and
quotas for 1992 was initiated early in
1991 so that preliminary specifications
could be adopted by the Council at its
September 1991 meeting. New stock
assessments, the basis for changes to
the 1991 ABCs, were distributed to the
public prior to the September meeting.
The documents were reviewed and
commented upon by the Council's
scientific and industry advisory
committees and by the public. Afier
receiving the comments, the Council
adopted the preliminary ABCs and
harvest guidelines at the September
Council meeting, which were distributed
to the public by a Council mailing to
interested individuals, including a

request for comments before and during
the November Council meeting. The
final recommendations of harvest
specifications, and management
measures designed to achieve those
specifications, adopted at the November
Council meeting were forwarded to the
Secretary for implementation by January
1, 1992.

The ABCs and harvest guidelines
announced herein are the basis for the
management measures recommended
for 1992. All of the management
measures announced in this notice are
considered “routine,” and have been so
designated at 50 CFR 663.23.

1. Final Specifications of ABC, Harvest
Guidelines and Quotas, and
Apportionments to DAP, JVP, DAH, and
TALFF

The management specifications
include the ABC, the designation and
amounts of harvest guidelines or quotas
for species that need individual

management, and the apportionment of
the harvest guidelines or quotas
between domestic and foreign fisheries.
For those species needing individual
management that will not be fully
utilized by domestic processors or
harvesters, or that can be caught
without severely impacting species that
are fully utilized by domestic processors
or harvesters, the harvest guidelines or
quotas may be apportioned to domestic
annual harvest (DAH, which includes
domestic annual processing (DAP) and
joint venture processing (JVP)) and the
total allowable level of foreign fishing
(TALFF).

The final 1992 management
specifications are listed in Tables 1 and
2, followed by a discussion of each
species with an ABC, harvest guideline,
or quota that differs from 1991.

As in the past, these specifications
include fish caught in state ocean waters
(0-3 nautical miles offshore) as well as
fish caught in the exclusive economic
zone (EEZ, 3-200 nautical miles
offshore).

TaBLE 1.—FINAL SPECIFICATIONS OF ABC FOR 1992 FOR THE WASHINGTON, OREGON, AND CALIFORNIA REGION BY INTERNATIONAL

NORTH PACIFIC FISHERIES COMMISSION AREAS

[In thousands of metric tons]

Area
Species
Vancouver ! Columbia Eureka Monterey Conception Total

Roundfish:

Lingcod 1.0 40 05 1.1 0.4 7.0

Pacific cod ® ) * 3.2

Pacific whiting 32320

Sablefish 489

Jack mackerel 5526
Rockfish:

Pacific Ocean perch 0.0 0.0 ) ® 3 0.0

Shortbelly 4130

Widow 170

Thomyheads:

Shortspine ) ) ®) 1.9
Longspine - ® ) © 101

Sebastes complex:

Bocaccio ) ) © ) o 0.8

Canary 0.8 1.5 0.6 ® * 29

Chilipepper. 136

Yellowtail 1.3 3.1 03 ® (2 47

Remaining rockfish 0.8 37 1.9 43 33 14.0
Flatlish:

Dover sole 24 6.1 49 5.0 1.0 19.4

English sole AR E:]

Petrale sole 08 14 05 08 0.2 3.2

Arrowtooth "

Other flatfish. 07 30 17 18 0.5 7.7
Other Fish ® 25 7.0 12 20 20 147

! U.S. portion, except for Pacific whiting.

* These species are not common or important in the areas footnoted. Rockfish species with this footnote are included in the “remaining rockfish” category for the
areas footnoted only. Other groundfish species with this footnote are inciuded in the “other fish” category for the areas footnoted. ’

# ABC for the U.S. and Canada combined.

* Total—all INPFC areas off Washington, Oregon, and California. .
% includes area beyond the EEZ (200 nm), and in the EEZ north of 39" N. latitude. The FMP governs only jack mackerel in the EEZ north of 39° N. latitude.
_*The ABC is for these areas combined. For bocaccio, the Eureka area contribution is small.

7 Pending.

® “Other fish” includes sharks, skates, ratfish, morids, grenadiers, and groundfish species (except rockfish) in those areas designated by footnote 2
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TABLE 2.—FINAL HARVEST GUIDELINE (HG) SPECIFICATIONS AND THEIR APPORTIONMENT TO DAP, JVP, DAH, ano TALFF N 1992
[in thousands of metric tons]

Species HG DAP | JVP? DAH sgr?;o . TALFF *
i ;
Pacific whiting. 22088 208.8 0.0 | 2088 0.6 0.0
Shaortbelly rockfish 13.0 130 ¢ 00 130 | 00 .0
Jack mackerel 246.5 465 | 00 [ 465 | 00 | 00
Sablefish. 489 89 | 00 | 889 0.0 0.0
Pacitic ocean perch 5155 | %1567 0.0 % 1.55 0.0 0.0
Widow rockfish 7.0 7.0 00 § 70t 00 ¢ 00
Bacaccio. 1.0 10} 00} 10| @O0 0.0
Yellowtail rockfish 140 40 | 00 | 40 00 | 00
Thornyheads 7.0 7.0 00 | 70 0.0 0.0
Dover sole 4164 94 | 00 194 | 00 | 00
Sebastes. complex 8.0 g0 | o0 | 80 0.0 0.0

' in the event of foreign traw! or joint venture fisherias for Pacific whiting, incidental catch allowance percentages (based. on. TALFF) and incidental ratention
allowance percentages (based on JVP) are: Sablsfish 0.173 percent; Pacific ocean perch 0.082 percent; rockfish excluding Pacific ocean perch 0.738 percent; flatfish
0.1 percent; jack mackerel 3.0 percent; and: other species 0.5 percent. In foreign trawl and joint venture fisheries, “other species” means all species, includin
nongroundfish species, except Pacific whiiing, sablefish, Pacific ocean perch; other rockiish (that is, rockfish excluding Pacific ocean perch). flatfish, jack mackerel,

and prohibited species. In a forsigi trawt or joint venture fishery for species other than

acific whiting, incidental allowance percentages will be stated in the

conditions and restrictions to the foreign fishing permit. See 50 CFR 611.70(c) for application of incidental retention allowance peicentages o joint venture fisheries.
2 ).S. only, based on 90.parcent of the 232,000 mt ABC for the U.S. and Canada combired.
38 The harvest guideline for jack mackerst north of 38° N. latitude is derived by subtracting the potential harvest outside of 200. nm. (6,100 mt). from the 52,600 mt

ABG that applies both-inside and: outside of 200 nm,

+ Sablefish, thoryheads, and Dover sole may be managed together as the “decpwater complex.”” The sablefish trawl and nontrawt allocations also are harvest

guidelines. (See the section on trawl and nontrawi sablefish manag‘?mem for 1992.)
% The harvest guideline for Pacific ocean perch applies to the

‘aneouver and Columbia areas combined.

¢ The harvest guideline for bocaccio: applies to the Eureka, Monterey, and Conception areas.
7 The harvest guidelines for yellowtail. rockfish are 4,000 mt for the Vancouver and. Columbia areas north of Capa Lookout, and 1,400 mt for the. Eureka and

Columbia areas south of Cagj

pe Lookout, The harvest guidsling for the Sebastes compiex in the Vancouver and Coluinbia areas. north of Cape Lookout is 8,000 mt.

& The harvest guideline for thornyhsads ihcludes both shortspine and longspine thornyheads in the Columbia, Eureka, and: Monterey. areas.

ABCs

The 1992 final ABCs are changed from
the 1991 levels for the following species:
Pacific whiting, thornyheads, yellewtail
rockfish, and Dover sole. {Although no
ABC is yet available for arrowtooth
flounder, it is listed separately in Table
1 to indicate its importance as a flatfish
species.) These changes are based on
the best available scientific information,
The documents considered in making
these recommendations are available
from the Council (see ADDRESSES), and
were distributed to the public in the
Council's stock assessment and fishery
evaluation (SAFE) document. The SAFE
document, required under the Guidelines
for Fishery Management Plans at 50 CFR
part 602, summarizes the best available
scientific information concerning the
past, present, and possible future
condition of the stocks and fisheries
being managed under Federal

and high harvest rates. The Council
selected the moderate harvest rate,
resulting in the 232,000 mt ABC,

Thornyheads

For the first time, separate ABCs were
developed for shortspine and fongspine
thornyheads {1,900 mt and 10,100 mt,
respectively). Estimates of thornyhead
abundance were developed from recent
trawl surveys in the Ceolumbia and
Eurcka areas, and were expanded to
include the Monterey area.

Yellowtail Rockfish

A rounding error in the 1991
specification was corrected, resulting in
an increase of 100 mt in the ABC for the
Vancouver area and for the total in 1892.

Dover Sole

A new stock assessment for the
Eureka area was prepared which
includes information from the 1990 trawl

and will be- managed with harvest
guidelines as contemplated in the FMP,
The traw] and nontrawl gear ailocations
for sablefish, which were quotas in the
past, also will be specified as harvest
guidelines. This is done so that the
Council's goal of providing very small
trip limits until the end of the year will
not be compromised by premature
closure of the fishery due to difficulties
in estimating landings, as occurred in
the nontrawt sablefish fishery in 1991,

If a harvest guideline is projected to
be exceeded, the Council's Groundfish
Management Team (GMT) is required to
evaluate current data to determine if a
resource conservation issue exists, and
if so, to provide a recommendation for
addressing the issue.

In most cases, harvest guidelines.
equal the ABCs, or prorated ABCs, for
the areas that are included. However,
the Council recommended harvest

regulation. survey. The 1992 ABC for this area, 4,900 8uidelines that exceed the ABCs for
Pacific Whitin mt, is 3,100 mt lower than the 1991 ABC  Pacific ocean perch (POP}, yellowtail
8 of 8,000 mt, but greater than the 1990 rockfish, and bocaccio. It does not,

Based on a new stock assessment, the
Council adopted a 1992 ABC for the
United States and Canada combined of
232,000 metric tons (mt), 8 percent lower
than the 253,000 mt combined ABC in
1991. This ABC is based on a hybrid
fishing strategy that combings the
features of a constant fishing mortality
(F} strategy and a variable F strategy
where fishing mortality for a particular
year is proportional to the level of
female spawning biomass. Potential
yield was estimated at low, moderate,

catch of 3,500 mt. As a result, the 1992
coastwide ABC is adjusted to 19,400 mt.

Harvest Guidelinez and Quotas

Those species or species groups with
harvest guidelines in: 1991 will continue
to be managed with harvest guidelines
in 1992. In addition, Pacific whiting,
shortbelly rockfish, and jack mackerel,
which had quotas in 1991 because of the
poesibility of foreign or joint venture
fisheries, will be available only for
domestic harvest and processing in 1992,

however, exceed the overfishing level
for any of these species. The harvest
guideline for thornyheads is lower than
the aggregate ABCs, but nonetheless
may result i landings above the ABC
for shortspine thornyheads,

The FMP requires that certain factors
be considered when setting a harvest
guideline ahove an: ABC. These factors
are: Exploitable biomass and spawning
biomass relative to maximum
sustainable yield (MSY) levels; fishing
mortality rate relative to MSY; if part of
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a multispecies fishery, the relative
contribution of the species to the total
catch; the impact, if any, of the increase
on other groundfish species groups; the
magnitude of incoming recruitment, ‘he
impact of harvest higher than ABC on
the potential for future harvest to
achieve the goals and objectives of the
FMP. Except for POP which already is
managed according to a rebuilding
_schedule set forth in the FMP, these
criteria were considered at the
November 1991 Council meeting in
setting the harvest guidelines for 1992,
and are available in Council documents
and the transcript of the November
meeting.
The FMP also defines “overfishing” as
a fishing mortality rate that would
reduce spawning biomass per recruit
below 20 percent of its unfished limit
(unless the species is above the level
that would produce the maximum
sustainable yield (MSY)). If the
overfishing level is reached, the
Guidelines for Fishery Management
Plans at 50 CFR part 602 require the
Council to identify actions to be
undertaken to alleviate overfishing. In
1991, two species, bocaccio and
shortspine thornyhead are projected to
exceed their respective levels of
overfishing, bocaccio by 15 percent and
shortspine thornyheads by 6 percent.
The Council has recommended a
number of actions, which are referenced
below and in the section on
management measures, to avoid
reaching the overfishing level for these
two species in 1992,

POP

The 1992 harvest guideline for POP is
adjusted upward to 1,550 mt from 1,000
mt in 1991 even though the ABC remains
at zero. As for the last several years, the
harvest guideline, in conjunction with a
trip limit, is necessary to accommodate
only incidental catches of POP. The
incidental catch of POP in 1992 is
estimated to be approximately 1,550 mt.
This harvest guideline also is consistent
with the 1,550-mt quota established in
the original FMP to achieve the 20-year
rebuilding schedule for POP.

Yellowtail Rockfish and the Sebastes
Complex

In previous years, the harvest
guidelines for yellowtail rockfish and
the Sebastes complex applied to the
Vancouver and Columbia areas. In 1992,
the Council recommended two harvest
guidelines for yellowtail rockfish,
splitting the Columbia area at Cape
Lookout, Oregon: 4,000 mt north of Cape
Lookout, Oregon (which includes the
Vancouver and northern Columbia
areas), and 1,400 mt south of Cape

Lookout (which includes the southern
Columbia and Eureka areas). These
harvest guidelines together are 700 mt
higher than the 4,700-mt ABC for
yellowtail rockfish in the Vancouver,
Columbia, and Eureka areas (600 mt
north of Cape Lookout, 100 mt south of
Cape Lookout).

The Council recommended that the
harvest guideline exceed ABC because
it felt the ABC recommended by the
GMT was extremely conservative. The
1990 stock assessment, which found the
stock biomass stable and near the MSY
level, noted an absence of older female
yellowtail rockfish in trawl landings.
This could be due to two scenarios: (1)
Those fish are still alive but are not
available to fishing gear (the optimistic
model}); (2) adult female fish die at an
earlier age than males (the pessimistic
model). The ABC, although based on the
best available scientific information, is
at the low end of the range generated by
the pessimistic model, a very
conservative recommendation. The
Council feels there is sufficient
uncertainty about the older female fish
to recommend a slightly less
conservative harvest guideline. The
recommended harvest guideline is half-
way between the lower end and
midpoint of the ABC range derived from
the pessimistic model.

The Sebastes complex, which includes
yellowtail rockfish, has been managed
to reduce the harvest of yellowtail
rockfish. To accomplish this, the harvest
guideline for the Sebastes complex has
been applied to the same area where
individual trip limits were applied for
yellowtail rockfish. Therefore, since
individual trip limits for yellowtail
rockfish will be applied only north of
Cape Lookout in 1992 (see section II,
Management Measures), the harvest
guideline for the Sebastes complex also
will apply to that area. The 1992 harvest
guideline of 8,000 mt, which in 1991 was
the sum of the ABCs of the species in
the complex, includes the 600 mt by
which the harvest guideline exceeds the
ABC for yellowtail rockfish north of
Cape Lookout.

Bocaccio

The harvest guideline for bocaccio
{which applies to the Eureka, Monterey,
and Conception areas) is reduced from
1,100 mt in 1991 to 1,000 mt in 1992. The
harvest guideline, although above the
800-mt ABC, is lower than the annual
harvest levels of about 2,000 mt from
1985-1990, and is consistent with the
Council's policy of gradually reducing
harvest levels to mitigate economic
impacts. The overfishing level for
bocaccio is 1,300 mt in both 1991 and
1992. The projected catch estimate for

1991 suggests that the bocaccio harvest
may reach 1,500 mt in 1991, exceeding
the level of overfishing. The 5,000-pound
trip limit was not reduced further in 1991
because most bocaccio are landed in
small trips that would not have been
affected by a reduction in trip limits
without resulting in a disproportionately
high increase in discards, negating the
benefit of the reduced trip limit.

To reduce landings in 1992, the
Council has recommended that: (1) The
harvest guideline be reduced by 100 mt;
(2) a cumulative trip limit for all
landings of bocaccio be applied, which
is more restrictive than the 1991 trip
limit of 5,000 pounds per trip (see
Section II, Management Measures); and
(3) that the mesh size for roller gear in
the Vancouver, Columbia, and Eureka
areas be increased (implementation of
the final rule is expected in January
1992). Furthermore, the Council is
completing development of a license
limitation program which is intended to
reduce effort and competition in the
groundfish fishery, but this program has
not yet been submitted to and approved
by the Secretary and would not be
implemented before 1994,

Thornyheads

The 7,000-mt harvest guideline for
thornyheads includes both shortspine
and longspine thornyheads combined,
and is 42 percent less than the sum of
the ABCs for the two species (1,900 mt
and 10,100 mt, respectively). Although
the ABCs for these two species are quite
different, both species are unavoidably
caught together and in approximately
equal proportions. Therefore, a harvest
guideline of 7,000 mt is expected to
result in catches of about 3,500 mt for
each species. Consequently, longspine
thornyhead will be harvested below its
ABC and shortspine thornyhead will be
harvested above its ABC, but just below
its overfishing level of 3,536 mt in 1992.

The projected catch estimate for 1991
suggests that shortspine thornyheads
may be fished at 3,760 mt, about 200 mt
above the overfishing level. To lower
harvest levels of shortspine thornyheads
in 1992, the Council has recommended:
(1) An aggregate harvest guideline of
7,000 mt that is less than the 12,000-mt
sum of the ABCs for the individual
species, and 1,900 mt lower than in 1991;
(2) a curmulative trip limit (of 25,000
pounds in a 2-week period) that is
intended to account for all harvest of
this species and discourage discards
{see section II, Management Measures);
and (3) an increase in the minimum
mesh size for roller trawl gear in the
Vancouver, Columbia, and Eureka
subareas (implementation of the final
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rule is expected in Jansary 1992). The
GMT advised that even if the aetual
catch of shortspine thornyheads is 4
percent of stock abundance, (about 3,600
mt} in 1992, “the change in status of the
stack in 1992 will be small and
unmeasurable,” and that exceeding the
ABC in 1992 will not stress the stock.

Pacific Whiting

The U.S. and Canadian governments
were unable to agree on the appropriate
levels of harvest by each country for this
transboundary stock. In 1991, as much
as 129 percent of the combined ABC
may be taken by both countries. The
U.S. quota {228,000 mt) was based on 90
percent of the U.S.-Canada ABC of
253,000 mt, whereas Canada based its
quota (98,000 mt) on 30 percent of the
expected total catch. Whereas the
United States offered to lower its
harvest from 90 percent of the U.S.-
Canada ABC in 1981 to 80 percent in
1992, Canada wanted to maintain its
catch at 30 percent or more of the total
harvest. Lacking agreement with
Canada, the Council recommended that
the U.S. share remain at 99 percent of
the U.S.-Canada aggregate ABC of
232,000 mt, which resulis in a harvest
guideline of 208,800 mt for the U.S.
portion in 1992, The Chairman of the
GMT testified to the Council at its
November meeting that exceeding the
U.S.-Canada ABC by 29 percent in 1802,
as in 1991, will not result in overfishing
in 1992, It is, however, expected to result
in reduced ABCs in the future.

The Secretary concurs with the
Council's recommendation. Only part of
the stock is available in Canadian
waters (the larger fish swim farthest
north into Canada, whereas smaller fish
remain in U.S. waters), and only for part
of the year. The entire ABC. potentially
could be harvested by U.S. fishermen
before the stock reaches Canadian
waters at the extreme end of ity
northward migration. If the U.S.-Canada
combined harvest exceeds ABC in 1992,
then future yield could be reduced.
However, overfishing, as defined in the
FMP, should not oceur in 1992,

Apportionment to DAP, JVP, DAH, and
TALFF

JVP and TALFF estimates are made
for amounts of groundfish surplus to
domestic processing and harvesting
needs, but only if that surplus can be
harvested without severely impacting
another species that is fully utilized by
the U.S. industry. In 1992, there are no
surplus groundfish availabie for joint
venture oz foreign fishing operations.
Consequently, the harvest guidelines in
1992 are designated entirely to DAP

{which also equals DAH}, and [VP and
TALFF are set at zero.

1L 1992 Management Measures

The following management measures
for the 1992 groundfish fishery have
been designated as “routine.” This
designation means that the identified
management measure has been
anzlyzed previously and may be
implemented and adjusted for a
specified species or species groups and
gear type after consideration at a single
Council meeting and after
announcement in the Federal Register,
as long aa the purpose of the limit is the
same as originally established when
these species and gears were designated
as routine,

Cumulative Trip Limits

Trip limits will continue in 1992, with
some modifications. In 1991, trip
frequency limita often were used, which
limited the number of landings (above a
specified number of pounds) that could
be made weekly, biweekly (in two-
weeks), or twice-weekly. The Council
did not recommend trip frequency limits
for the beginning of 1992, except for
daily landing limits for sablefish caught
with nontrawl gear at certain times of
year. Instead, the Council recommended
cumulative trip limits which specify the
total amount of fish that a vessel may
land in a specified periad of time
(initially either two or four-week
periods), without a limit on the number
of landings that may be made.

Cumulative trip limits are expected to
be more effective than trip frequency
limits because they will: (1) Reduce trip-
limit indueed discards—in the past, as
trip limits became smaller for most
species, discards, generally are believed
to have increased because it was more
difficult, if not impossible, for fishermen
to limit their harvest to such small
amounts. By cumulating the amount of
fish that may be landed, fishermen will
be able to count catches from several
trips, or may choose to make fewer,
larger trips, reducing the necessity to
discard fish caught in excess of a trip
limit. Cumulative trip limits may be
reduced later in the year if landings are
too high. (2} Increase operating
flexibility—cumulative trip limits will
give fishermen more discretion in
choosing the number and amount of
trips as long as the cumulative trip limit
is not exceeded. This flexibility will
accommodate differences in fishing
capacity, bad weather, mechanical
breakdowns, and other unforeseen
occurrences. {3} Enhance compliance—a
cumulative limit is easier ta compute
and understand, and therefore shauld
encourage compliance and facilitate

enforcement. The States are expected to
require that vessels keep copies of fish
landing receipts on board for inspection
by authorized enforcement officials. The
use of cumulative trip limits applied to
specified periods of time removes the
need for any kind of prior declaration by
vessel owners or operators. (4) Promote
equity—previously, landings under a
certain tolerance level (usually 3,000
pounds) were not counted toward trip
landing and frequency limits. As trip
limits were reduced, vessels making
small, incidental landings potentially
could take more than a vessel targeting
on the same species. Under cumulative
trip limits, all landings within a
specified 2 or 4-week period are counted
toward the cumulative limit for the
period.

Cumulative trip limits are a slight
variation on trip limits used in the past
which are already designated as
“routine” at 50 CFR 663.23(c}(1)(ii}{A).
Cumulative trip limits achieve the same
goals, and they discourage discards
which often are unrecerded catch.
Cumulative trip kimits recommended for
1992 are designed to: keep landings
within the harvest levels announced by
the Secretary of Commerce, extend the
fishing season, minimize disruption of
traditional fishing and marketing
patterns, reduce discards, discourage
target fishing while allowing smal)
incidental catches to be landed, and
allow small fisheries to operate ontside
the normal season.

The Sebastes Complex (Including
Yellowtail Rockfish and Bocaccio)

The trip limit for yellowtail rockfish
{8,000 pounda in a 2-week period} is
changed ta apply north of Cape Lookoul
Oregon, 118 nautical miles north of the
narth jetty at Coos Bay, Oregon, where
the trip limit has been applied since
1985. The change to Cape Lookout is
made because: (1} The distribution of
yellowtail rockfish north of Coos Bay is
far from unifarm—yellowtail rockfish
are much more abundant north of Cape
Lookout; (2} the harvest of yellowtail
rockfish south of Cape Lookout is not
excessive, and trip limits south of Cape
Lookout may have been unnecessarily
restrictive; (3) a line at Cape Lookout
would not be very disruptive to fishing
patterns since it is an area of low fishin,
effort for any port; and (4) the change in
statistical baundary will not create a
recordkeeping problem for the State of
Oregon. Accordingly, the 1991 landing
frequency restrictions {imcluding the
tolerance for landings of yellowtail
rockfish less than 3,000 pounds), and th
biweekly and twice-weekly trip limit
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options north of Coos Bay no longer
apply in 1992,

Similarly, the cumulative trip limit for
bocaccio (10,000 pounds in a 2-week
period) is applied south of Cape
Mendocino (the Monterey and
Conception INPFC areas) rather than
coastwide for much the same reasons: to
restrict landings in the area where that
species is most prevalent and where the
fishery is most likely to occur. However,
the data for bocaccio are not as
complete as for yellowtail rockfish, and
. this provision may need to be modified
in the future. In 1991, bocaccio was
managed by a 5,000-pound trip limit, -
with no limit on the number of landings.

In the past, trip landing and frequency
limits for the Sebastes complex (and
yellowtail rockfish) were different north
and south of Coos Bay. The State of
Oregon required notification if a vessel
fished both north and south of Coos Bay,
or if it fished on one side and landed on
the other. The Council recommended
that this procedure be simplified, and
the State notifications removed, so that
the trip limit where the fish are landed is
applied. The “lines” separating the
different trip limits in 1992 (Cape
Lookout, Oregon, for yellowtail rockfish
and Cape Mendocino, California, for
bocaccio) were selected with the
understanding that few fishermen, if
any, will have the incentive to fish in an
area of restrictive management and land
where limits are more liberal. If
problems occur, this provision may be
modified in the future.

The trip limit for the Sebastes
complex {50,000 pounds in a 2-week
period), which includes yellowtail
rockfish and bocaccio as well as most
other rockfish species, is changed so
that it is cumulative (like yellowtail and
bocaccio) and consistent coastwide. In
1991, the Sebastes complex was subject
to trip frequency limits north of Coos
Bay (like yellowtail rockfish), and a trip
. landing limit in southern waters.

Widow Rockfish

The cumulative trip limit for widow
rockfish is 30,000 pounds in a 4-week
period. A 4-week rather than 2-week
period is used to accommodate the large
catches that sometimes occur with
midwater trawl gear. Widow rockfish
aggregate in large schools, and large
catches can occur in a number of
minutes. Accordingly, the 1991 landing
frequency provisions (including the
tolerance for landings less than 3,000
pounds), and biweekly trip limit options
no longer apply in 1992,

Pacific Ocean Perch

The trip limit for POP is the same as in
1991: 3,000 pounds or 20 percent of all

fish on board, whichever is less, in
landings of POP above 1,000 pounds.
This is not a cumulative limit because it
is intended to accommodate only
incidental catches. It therefore applies to
each fishing trip.

Deepwater Complex (Thornyheads,
Dover Sole, and Trawl-Caught
Sablefish)

The cumulative trip limit for the
deepwater complex is 55,000 pounds in a
2-week period. Within this, no more
than 25,000 pounds cumulative may be
thornyheads. However, as in 1991,
sablefish cannot exceed 25 percent of
any landing of the deepwater complex
containing more than 1,000 pounds of
sablefish, and, in any landing, no more
than 5,000 pounds of sablefish may be
smaller than 22 inches. Accordingly, the
1991 landing frequency provisions
(including tolerance for landings of the
deepwater complex less than 4,000
pounds), and biweekly and twice-
weekly trip limit options, do not apply in
1992,

Nontrawl! Trip Limits for Sablefish

The level of trip limits in the nontrawl
sablefish fishery prior to the relatively
unrestricted “regular” season was the
subject of considerable debate. These
limits are intended to allow small
incidental catches to be landed and to
allow small fisheries to operate year-
round. However, there were fears that
too liberal a trip limit would encourage
effort at the beginning of the year, which
is contrary to the Council's intent.
Consequently, the Council
recommended a two-tier approach,
starting the year with a 500-pound daily
trip limit, and increasing the daily trip
limit to 1,500 pounds on March 1. (A
daily trip limit was recommended to
preclude multiple landings from being
made in a single day.) If 440 mt
(approximately 12 percent of the 3,612
mt designated for nontrawl harvest) is
projected to be taken before the regular
season begins (April 1, 1992, or later),
the 500-pound daily trip limit will be
reimposed until the regular season
begins. As in the past, a 500-pound daily
trip limit will be imposed after the end
of the regular season, on the date
necessary to extend the nontrawl
season as long as possible in 1992.

In 1991, the nontrawl trip limit was
1,500 pounds until the regular season
opened on April 1, and was not applied
on a daily basis. A 500-pound trip limit
was implemented on May 24, and the
nontrawl fishery closed on July 1
because its quota was reached. An
emergency rule effective September 30
authorized a 300-pound daily trip limit
until the end of 1991.

Several additional changes were
recommended by the Council that would
be implemented by a separate
rulemaking, and have not yet been
approved or implemented at the time the
1992 trip limits were announced. The
Council recommended that the nontrawl
fishery be closed for 72 hours before and
after the regular season. The idea of
such closed periods was proposed by
the industry and generally endorsed by
public testimony at the November
meeting. The closure at the beginning of
the season would preclude vessels from
taking and retaining sablefish just
before the regular season, and therefore
would reduce the possibility of
unexpectedly high landings in the first
week, which can skew catch
projections. The first 72-hour closure
thus would encourage a “fair start” for
the various components of the fleet. The
72-hour closure at the end of the regular
season is intended to assist scientists in
tabulation of the landings data, and
would facilitate enforcement by clearly
separating landings for vessels
operating in the regular season. The 72-
hour closures wouid not affect the
progress of the fishery, would apply to
all participants equitably, and would
remove the perception of large amounts
of fish being taken on board large
vessels before the regular season begins.
This measure is not routine, but is
included in a proposed rule, now under
consideration, to change the beginning
of the regular season to 3 days prior to
the first sablefish opening in Alaska.

Other Management Measures

The commercial trip limits for POP
and recreational bag and size limits,
which have not changed, are repeated
below.

Secretarial Actions

The Secretary concurs with the
Council's recommendations, and
announces the following management
actions:

A. General Definitions and Provisions

The following definitions and
provisions apply to the 1992
management measures, unless otherwise
specified in a subsequent notice:

(1) A trip limit is the total allowable
amount of a groundfish species or
species complex, by weight, or by
percentage of fish on board, that may be
taken and retained, possessed, or
landed per vessel from a single fishing
trip. .

(2) A daily trip limit is the maximum
amount that may be taken and retained,
possessed, or landed per vessel from a
single fishing trip in 24 consecutive
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hours, starting at 0001 hours local time.
Only one landing of groundfish may be
made in that 24-hour period.

Note.—In recent years, landing frequencies
also were limited on a weekly, bi-weekly,
and twice-weekly basis (for example, one
landing of widow rockfish above 3,000
pounds in a one-week period, not to exceed
10,000 pounds). These landing frequency
limits are not used as of January 1, 1992,
EXCEPT for small daily trip limits for
sablefish caught with nontrawl gear during
certain parts of the year, or as otherwise
announced later in the year.

(3) A cumulative trip limit is the
maximum amount that may be taken
and retained, possessed or landed per
vessel in a specified period of time,
without a limit on the number of
landings or trips. Cumulative trip limits
for 1992 initially apply to 2-week and 4-
week periods. The 2-week and 4-week
periods in 1992 are as follows, and start
at 0001 hours Wednesday and end at
2400 hours Tuesday (local time), except
for the last period which includes an
extra 2 days to extend to the end of the
year:

Two week periods: 1/1-1/14; 1/15-1/
28;1/29-2/11; 2/12-2/25; 2/26-3/10; 3/
11-3/24: 3/25-4/7; 4/8-4/21; 4/22-5/5; 5/
6-5/19; 5/20-6/2; 6/3-6/16; 6/17-6/30; 7/
1-7/14; 7/15-7/28; 7/29-8/11; 8/12-8/25;
8/26-9/8; 9/9-9/22; 9/23~10/6; 10/7-10/
20; 10/21-11/3; 11/4-11/17; 11/18-12/1;
12/2-12/15; 12/16-12/31.

Four-week periods: 1/1-1/28;
1/20-2/25; 2/26-3/24; 3/25-4/21;
4/22-5/19; 5/20-6/16; 6/17-7/14;
7/15-7/11; 8/12-9/8; 8/9-10/6;
10/7-11/3; 11/4-12/1; 12/2-12/31.

(4) Unless the fishery is closed, a
vessel which has landed its 2-week (or
4-week) limit may continue to fish on the
limit for the next 2-week (or 4-week)
period 8o long as the fish are not landed
(offloaded) until the next 2-week {or 4-
week) period.

{5) All weights are round weights or
round weight equivalents.

(6) Percentages are based on round
weights, and unless otherwise specified,
apply only to legal fish on board.

(7) Legal fish means fish taken and
retained, possessed, or landed in
accordance with the provisions of 50
CFR part 663, the Magnuson Act, any
notice issued under subpart B of part
663, and any other regulation or permit
promulgated under the Magnuson Act.

(8) Closure, when referring to closure
of a fishery, means that taking and
retaining, possessing, or landing the
particular species or species group is
prohibited. (See § 663.2)

(9) The fishery management area for
these species is the EEZ off the coasts of
Washington, Oregon, and California
between 3 and 200 nautical miles

offshore, and bounded on the north by
the Provisional International Boundary
between the United States and Canada,
and bounded on the south by the
International Boundary between the
United States and Mexico. All
groundfish possessed 0-200 nautical
miles offshore, or landed in Washington,
Oregon, or California are presumed to
have been taken and retained from the
fishery management area, unless
otherwise demonstrated by the person
in possession of those fish.

B. Widow Rockfish

No more than 30,000 pounds
cumulative of widow rockfish may be
taken and retained, possessed, or
landed per vessel in a 4-week period.
(Widow rockfish also are called
brownies.)

A 3,000-pound trip limit may be
imposed at such time necessary to
extend the fishery to the end of the year.

C. The Sebastes Complex (Including
Yellowtail Rockfish and Bocaccio)

(1) General. (a) Sebastes complex
means all rockfish managed by the FMP
except Pacific ocean perch (Sebastes
alutus), widow rockfish {S. entomelas),
shortbelly rockfish (S. jordani), and
Sebastolobus spp. (thornyheads, idiot,
or channel rockfish). Yellowtail rockfish

'(S. flavidus) are commonly called
greenies. Bacaccio (S. paucispinis) are
commonly called rock salmon.

(b) Cape Lookout means 45° 20’ 15" N.
{atitude.

(c) Cape Mendocino means 40° 30’ 00"
N. latitude.

(2) Cumulative trip limits. Coastwide,
no more than 50,000 pounds cumulative
of the Sebastes complex may be taken
and retained, possessed, or landed per
vessel in a 2-week period. Of this 50,000
pounds, no more than 8,000 pounds
cumulative may be yellowtail rockfish
landed north of Cape Lookout, and no
more than 10,000 pounds cumulative
may be bocaccio landed south of Cape
Mendocino.

D. Pacific Ocean Perch (POP)

The trip limit for Pacific ocean perch
coastwide is 3,000 pounds or 20 percent
of all legal groundfish onboard,
whichever is less. If less than 1,000
pounds of Pacific ocean perch are
landed, the 20 percent limit does not
apply.

Note: Twenty percent of all legal
groundfish on board including Pacific ocean
perch is equivalent to 25 percent of all legal
groundfish on board other than Pacific ocean
perch.

E. Sablefish and the Deepwater
Complex (Sablefish, Dover Sole, and
Thornyheads)

(1) 1992 management goal. The
sablefish fishery will be managed to
achieve the 8.900-mt harvest guideline in
1992.

(2) Washington coastal tribal
fisheries. An estimate will be made of
the catch to the end of the year for the
Washington coastal treaty tribes. It is
anticipated that these tribes will
regulate their fisheries so as not to
exceed their estimated catch. There will
be no federally imposed tribal allocation
or quota. In 1992 the estimated tribal
catch is 300 mt, the same as in 1991.

(3) Gear allocations. After subtracting
the tribal-imposed catch limit, the
remaining harvest guideline will be
allocated 58 percent to the trawl fishery
and 42 percent to the nontrawl fishery.

Note: The 1992 harvest guideline for
sablefish is 8,900 mt. After subtracting the
300-mt tribal-imposed catch limit, the
remaining 8,600 mt is allocated 4,988 mt to the
trawl fishery and 3,612 mt to the nontraw!
fishery. The traw! and nontrawl gear
allocations are harvest guidelines in 1992,
which means the fishery will be managed so
that the harvest guidelines are not exceeded.
but will not necessarily be closed if they are
reached.

(4) Trawl trip and size limits.—(a)
Trawl gear. Trawl gear includes bottom
trawls, roller or bobbin trawls, pelagic
trawls, and shrimp trawls.

(b} “Deepwater complex’ means
sablefish (Anoplopoma fimbria), Dover
sole (Microstomus pacificus), and
thornyheads (Sebastolobus spp.).
Sablefish also are called blackcod.
Thornyheads also are called idiots,
channel rockfish, or hardheads.

(c) Trip limits. Coastwide, no more
than 55,000 pounds cumulative of the
deepwater complex may be taken and
retained, possessed. or landed per
vessel in a 2-week period. Within this
55,000 pounds, no more than 25,000
pounds cumulative may be thornyheads.
In any landing, no more than 25 percent
of the deepwater complex may be
sablefish, unless less than 1,000 pounds
of sablefish are landed, in which case
the percentage does not apply. In any
landing, no more than 5,000 pounds of
sablefish may be smaller than 22 inches
(total length).

Note: Twenty-five percent of the deepwater
complex (including sablefish) is equivalent to
33.333 percent of the legal thornyheads and
Dover sole.

(5) Nontrawl trip and size limits. (a)
Nontrawl gear means all legal
commercial groundfish gear other than
trawl gear (see 50 CFR 663.2), including
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set nets (gill and trammel nets), traps or
pots, longlines, commercial vertical
hook-and-line gear, and troll gear.

{b) From 0001 hours January 1, 1992,
through 2400 hours February 29, 1992,
the daily trip limit for sablefish caught
with nontrawl gear is 500 pounds. This
trip limit applies to sablefish of any size.

(c) From 0001 hours March 1, 1992,
through 2400 hours March 31, 1992, the
daily trip limit is 1,500 pounds.
However, if 440 mt is projected to be
reached during this period, the daily trip
limit may be reduced to 500 pounds
through March 31, and will be
announced in the Federal Register.
These trip limits apply to sablefish of
any size.

(d) The “regular” sablefish season,
specified at 50 CFR 663.23(b}(2), begins
on April 1. During the regular season,
the only trip limit in effect applies to
sablefish smaller than 22 inches (total
length) which may comprise no more
than 1,500 pounds or 3 percent of all
legal sablefish onboard, whichever is
greater. (See paragraph (6) regarding
length measurement).

(e) Following the regular season, at
0001 hours on a date to be announced in
the Federal Register, the daily trip limit
for sablefish caught with nontrawl gear
will be 500 pounds, which applies to
sablefish of any size.

Note.—Currently, the regular season begins
on April 1, and the 1,500-pound daily trip
limit would continue through March 31
(unless 440 mt were harvested first).
However, the Council has recommended that
the regular season be changed so that it
begins 3 days prior to the first sablefish
opening in Alaska, with 72-hour closures
immediately before and after the regular
season. If the Council's recommendation is
approved by the Secretary, and Alaska opens
its sablefish fishery on May 15, 1992, as
currently expected, then the 1,500-pound trip
limit would be in effect from 0001 hours,
March 1, through 2400 hours, May 8; the first
72-hour closure would occur from 0001 hours,
May 9 through 2400 hours, May 11; and the
regular season would start at 0001 hours,
May 12, 1992, The Secretary is considering a
proposed rule to change the starting date for
the regular season. If this change is proposed
in the Federal Register and subsequently
aplproved. it will be implemented by a final
rule.

(6) Length measurement. (a) Total
length is measured from the tip of the
snout (mouth closed) to the tip of the tail
(pinched together) without mulitation of
the fish or the use of additional force to
extend the length of the fish.

(b) For processed (“headed")
sablefish,

(i) the minimum size limit is 15.5
inches measured from the origin of the
first dorsal fin (where the front dorsal
fin meets the dorsal surface of the body

closest to the head) to the tip of the
upper lobe of the tail; the dorsal fin and
tail must be left intact; and,

{ii} the product recovery ratio (PRR)
established by the state where the fish
is or will be landed will be used to
convert the processed weight to round
weight for purposes of applying the trip
limit. (The PRR currently is 1.6 in
Washington, Oregon, and California.
However, the state PRRs may differ and
fishermen should contact fishery
enforcement officials in the state where
the fish will be landed to determine that
state’s official PRR.)

{7) No sablefish may be retained in
such condition that its length has been
extended or cannot be determined by
the methods stated above in paragraph

(6).

II1. Recreational Fishing
Lingcod and Rockfish
(1) California

The bag limit for each person engaged
in recreational fishing seaward of the
State of California is 5 lingcod which
may be no smaller than 22 inches (total
length) and 15 rockfish per day. Multi-
day limits are authorized by a valid
permit issued by the State of California
and must not exceed the daily limit
multiplied by the number of days in the
fishing trip.

(2) Oregon and Washington

The bag limit for each person engaged
in recreational fishing seaward of the
State of Washington and Oregon is 3
lingcod per day and 15 rockfish per day.

Note: A proposed rule published at 58 FR
47441 (September 18, 1981) would reduce the
recreational daily bag limit for all rockfish
north of Cape Leadbetter WA, from 15 to 12
fish. If approved by the Secretary, this bag
limit would be effective in early 1992.
(Adjustment of the bag limits for rockfish
already has been designated as “routine.”)

IV. Inseason Adjustments

At subsequent meetings, the Council
will review the best data available and
recommend modifications to these
management measures if appropriate.
The Council intends to examine the
progress of these fisheries during the
year in order to avoid overfishing and to
achieve the goals and objectives of the
FMP and its implementing regulations.

V. Other Fisheries
A. Foreign Vessels

Receipt or retention of groundfish by
foreign fishing or foreign processing
vessels, if any, is limited by incidental
allowances established under 50 CFR
611.70,

B. Experimental Fisheries

U.S. vessels operating under an
experimental fishing permit issued
under 50 CFR 663.10 also are subject to
these restrictions unless otherwise
provided in the permit.

C. Shrimp and Prawn Fisheries

Landings of groundfish in the pink
shrimp, spot and ridgeback prawn
fisheries are governed by regulations at
50 CFR 663.24, which state:

Section 663.24(a) Pink shrimp. The
trip limit for a vessel engaged in fishing
for pink shrimp is 1,500 pounds
{multiplied by the number of days of the
fishing trip) of groundfish species other
than Pacific whiting, shortbelly rockfish,
or arrowfish flounder (which are not
limited under this paragraph).

Section 663.24(b) Spot and ridgeback
prawns. The trip limit for a vessel
engaged in fishing for spot or ridgeback
prawns is 1,000 pounds of groundfish
species per fishing trip.

However, if fishing for groundfish and
pink shrimp, spot or ridgeback prawns
in the same fishing trip, the groundfish
restrictions in this notice apply.

Classification

The final specifications and
management measures for 1992 are
made under the authority of and in
accordance with the regulations
implementing the FMP at 50 CFR paris
611 and 663.

An Environmental Impact Statement
{EIS) was prepared for the FMP in 1982
and a Supplemental EIS was prepared
for Amendment 4 in accordance with the
National Environmental Policy Act
(NEPA). The alternatives considered
and environmental impacts of the
actions proposed in this notice are not
significantly different than those
considered in either the EIS or
Supplemental Environmental Impact
Statement (SEIS) for the FMP. Therefore
this action is categorically excluded
from the NEPA requirements to prepare
an environmental assessment in
accordance with paragraph 6.02¢3(f) of
the NOAA Administrative Order 216-6
because the alternatives and their
impacts have not changed significantly
and this action falls within the scope of
the EIS and SEIS.

This action is in compliance with
Executive Order 12291, and is covered
by the Regulatory Flexibility Analysis
prepared for the authorizing regulations.

This action does not contain policies
with federalism implications sufficient
to warrant preparation of a federalism
assessment under Executive Order
12612,
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Much of the data necessary for these
specifications and management
measures comes out of the current.
fishing season. Because of the timing of
the receipt, development, review, and
analysis of the fishery information
necessary for setting the initial
specifications and management
measures, and the need to have these
specifications and management
measures in effect at the beginning of
the fishing year, there is good cause to
waive the publication of proposed
specifications in the Federal Register
and a 30-day comment period on the
proposed specifications. Amendment 4
to the FMP, implemented on January 1,
1991, recognizes these timeliness
congiderations, and sets up a system
where the interested public is notified,
through Federal Register notice of
meetings and through Council mailings,
of the development of these measures,
and is provided the opportunity to
comment during the Council process.
The public participated in GMT,
Groundfish Advisory Subpanel,
Scientific and Statistical Committee, and
Council meetings in August, September,
October, and November 1991, which
resulted in these recommendations from
the Council. Additional public
comments will be accepted for 15 days
after publication of this notice in the
Federal Register.

The Administrative Procedure Act
requires that publication of an action be
made not less than 30 days before its
effective date unless the Secretary finds
and publishes with the rule good cause
for an earlier effective date. Good cause
for waiving the delay in effectiveness is
found if the delay is impracticable,
unnecessary, or contrary to the public
interest. These specifications announce
the harvest goals and the management
measures designed to achieve those
harvest goals in 1992. A delay in
implementation could compromise the
management strategies that are based
on the projected landings from these trip
limits. Therefore, a delay in
effectiveness is impracticable and
contrary to the public interest and these
actions are effective on January 1, 1992.

List of Subjects in 50 CFR Part 611

Fisheries, Foreign relations, Reporting
and recordkeeping requirements.

List of Subjects in 50 CFR Part 663

Administrative practice and
procedure, Fisheries, Fishing, Reporting
and recordkeeping requirements.

Authority: 16 U.S.C. 1801 et seq.

Dated: January 9, 1992.

Michael F. Tillman,

Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 92880 Filed 1-9-92; 4:20 pm]
BILLING CODE 3510-22-M

50 CFR Part 642
[Docket No. 910650~1218)
Coastal Migratory Pelagic Resources

of the Gulf of Mexico and South
Atlantic

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Notice of bag limit reductions.

SUMMARY: NMFS reduces to zero the
bag limits in the exclusive economic
zone (EEZ) for king mackerel from the
Gulf migratory group. NMFS has
determined that the recreational
allocation for the Gulf migratory group
of king mackerel was reached on
January 12, 1992. This reduction of the
bag limits is necessary to protect the
overfished Gulf king mackerel resource.

EFFECTIVE DATE: Reduction of the bag
limits is effective on January 13, 1992,
through June 30, 1992.

FOR FURTHER INFORMATION CONTACT:
Mark F. Godcharles, 813-893-3161.

SUPPLEMENTARY INFORMATION: The
Fishery Management Plan for Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic, as
amended, was developed by the South
Atlantic and Gulf of Mexico Fishery
Management Councils (Councils) under
authority of the Magnuson Fishery
Conservation and Management Act, and
is implemented by regulations at 50 CFR
part 642.

Catch limits recommended by the
Councils and implemented by NMFS for
the Gulf of Mexico migratory group of
king mackerel for the current fishing
year (July 1 1991, through June 30, 1992)
set the recreational allocation at 3.91
million pounds. Under § 642.22 (b), after
consulting with the Councils, NMFS is
required to reduce to zero the bag limits
for a king mackere] migratory group

when the appropriate recreational
allocation for that group has been
reached, or is projected to be reached,
and when that group is overfished, by
publishing a notice in the Federal
Register. NMFS, based on current
statistics, has determined that the
recreational allocation of 3.91 million
pounds for the Gulf migratory group of
king mackerel was reached on January
12, 1992. NMFS also finds, based on the
most recent stock assessment, that the
Gulf migratory group of king mackerel
remains overfished. NMFS has
consulted with the Councils, and they
agree with this finding and concur in
this action. Hence, the bag limits for
king mackerel from the Gulf migratory
group are reduced to zero effective
January 13, 1992, through June 30, 1992,
the end of the fishing year. During this
period, king mackerel from the Gulf
migratory group caught in the EEZ in the
recreational fishery must be returned
immediately to the sea.

NMFS previously determined that the
commercial king mackerel quota for the
western zone of the Gulf migratory
group had been reached and closed the
commercial fishery for Gulf migratory
group king mackerel in that zone (56 FR
49853, October 2, 1991). Through June 30,
1992, Gulf migratory group king
mackerel may not be harvested from or
possessed in the western zone of the
EEZ and king mackerel from that zone
may not be purchased, bartered, traded,
or sold. The latter prohibition does not
apply to trade in king mackerel from the
western zone of the Gulf migratory
group that were harvested, landed, and
bartered, traded, or sold prior to the
commercial fishery closures and held in
cold storage by a dealer or processor.

Other Matters

This action is required by 50 CFR
842.22 (b) and complies with Executive
Order 12291.

Authority: 16 U.S.C. 1801 et. seq.

List of Subjects in 50 CFR Part 642

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: January 9, 1992.
David S. Crestin,
Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 92-1065 Filed 1-10-92; 12:35 pm]
BILLING CODE 3510-22-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 932
[(Bocket No. FV-91-458]
Proposed Expenses and Assessment

Rate for Marketing Order Covering
Olives Grown in California

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
authorize expenditures and establish an
assessment rate under Marketing Order
932 for the 1992 fiscal year (January
through December) established for that
order. The proposal is needed for the
California Olive Committee (committee)
to incur operating expenses during the
1992 fiscal year and to collect funds
during that year to pay those expenses.
This would facilitate program
operations. Fund to administer this
program are derived from assessments
on handlers.

DATES: Comments must be received by
January 27, 1992,

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent in triplicate to the Docket
Clerk, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room 2525—
S, Washington, DC 20090-6450.
Comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be available for public inspection in
the Office of the Docket Clerk during
regular business hours.

FOR FURTHER INFORMATION CONTACT:
Caroline C. Thorpe, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-6456, telephone (202) 720—
8139.

SUPPLEMENTARY INFORMATION: This
proposed rule is issued under Marketing

Order No. 932 [7 CFR Part 932]
regulating the handling of olives grown
in California. The order i effective
under the Agricultural Marketing
Agreement Act of 1937, as amended [7
U.S.C. 601-674), hereinafter referred to
as the Act.

This proposed rule has been reviewed
by the Department of Agriculture
(Department) in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
“non-major” rule.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS] has
considered the economic impact of this
proposed rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are -
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 6 handlers of
California olives regulated under this
marketing order each season and
approximately 1,350 olive producers in
California. Small agricultural producers
have been defined by the Small
Business Administration [13 CFR
121.601] as those having annual receipts
of less than $5060,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $3,500,000. Most, but not all, of the
olive produeers and none of the olive
handlers may be classified as small
entities.

The California olive marketing order,
administered by the Department,
requires that the assessment rate for a
particular fiscal year shall apply to all
assessable olives received by regulated
handlers from the beginning of such
year. An annual budget of expenses is
prepared by the committee and
submitted to the Department for
approval. The members of the
committee are olive producers and
handlers. They are familiar with the
committee’s needs and with the costs for
goods, services and personnel in their
local areas and are thus in a position to.

formulate appropriate budgets. The
budgets are formulated and discussed in

. public meetings. Thus, all directly

affected persons have an opportunity to
participate and provide input.

The assessment rate recommended by
the committee is derived by dividing
anticipated expenses by expected olive
receipts (in tons). Because that rate is
applied to actual receipts, it must be
established at a rate which will produce
sufficient income to pay the committee’s
expected expenses.

The committee met on December 2,
1991, and unanimously recommended
1992 fiscal year expenditures of
$1,832,230 and an assessment rate of
$20.68 per ton of assessable olives
received by handlers under M.O. 932.

In comparison, 1991 fiscal year
budgeted expenditures were $2,115,975
and the assessment rate was $20.23 per
ton.

Major expenditure items budgeted for
the 1992 fiscal year compared with those
budgeted in 1991 (in parentheses) are
$348,230 ($354,975) for program
administration, $65,000 ($126,000) for
production research, $786,000 {$830,000)
for consumer advertising, $516,000
($632,000) for food service advertising,
and $117,000 ($173,000) for public
relations. The $283,745 decrease in
budgeted expenditures from 1991 is
attributed to decreases in production
research, consumer advertising, mainly
foodservice advertising, and public
relations, and administrative costs.
Expenses will be covered by both
assessment income and reserves.

Estimated assessment income is
approximately $1,182,730 for the 1992
fiscal period based on handler receipts
of 57,192 tons of assessable olives
during the 1991-92 crop year (August-
July). This amount will be augmented by
approximately $650,000 from reserve
funds to enable the committee to pay its
estimated expenses. The committee’s
reserves are well within the maximum
amount authorized by the order—one
fiscal year’s expenses. Last year’s
assessment income was approximately
$2,116,058 on receipts of 104,600
assessable tons.

While this proposed action would
impose some additional costs on
handlers, the costs are in the form of
uniform assessments on all handlers.
Some of the additional costs may be
passed onto producers. However, these

-costs would be offset by the benefits
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derived from the operation of the
marketing order. Therefore, the
Administrator of the AMS has
determined that this action would not
have a significant economic impact on a
substantial number of small entities.

Based on the foregoing, it is found and
determined that a comment period of 10
days is appropriate because the budget
and assessment rate approvals for the
olive program need to be expedited. The
committee needs to have sufficient
funds to pay its expenses which are
incurred on a continuous basis.

List of Subjects in 7 CFR Part 932

Marketing agreements, Olives,
Reporting and recordkeeping
requirements,

For the reasons set forth in the
preamble, it is proposed that 7 CFR part
632 be amended as follows:

PART 932—OLIVES GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 832 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. A new § 932.225 is added to read as
follows:

§932.225 Expenses and assessment rate.
Expenses of $1,832,230 by the
California Olive Committee are
authorized, and an assessment rate of
$20.68 per ton of assessable olives is
established, for the fiscal year ending on
December 31, 1992. Unexpended funds
from the 1991 fiscal year may be carried
over as a reserve.
Dated: January 9, 1992.
William . Doyle,
Associate Deputy Director, Fruit and
Vegetable Division.
{FR Doc. 82-1051 Filed 1-14-92; 8:45 am)
BILLING CODE 3410-02-M

7 CFR Part 1065
[DA-92-02]
Milk in the Nebraska-Western lowa

Marketing Area; Proposed Revision of
Supply Plant Shipping Percentage

AGENCY: Agricultural Marketing Servwe.
USDA.

ACTION: Proposed revision of rules.

SUMMARY: This action invites written
comments on a proposal to revise
certain provisions of the Nebraska-
Western lowa Federal milk marketing

order for the months of January through :

August 1992, The proposed revision
would reduce the percentage of supply
plant receipts that must be transferred

or diverted to pool distributing plants in
order for the supply plant to maintain
pool status by 10 percentage points
{from 30 to 20 percent of receipts) for the
months of January through March and
by 20 percentage points (from 40 to 20
percent of receipts) for the months of
April through August. The action was
requested by Mid-America Dairymen,
Inc. (Mid-Am), a cooperative association
that represents producers who supply
milk for the market. Mid-Am contends
that the action is necessary to prevent
uneconomical and inefficient
movements of milk.

DATES: Comments are due no later than
January 22, 1992.

ADDRESSES: Comments (two copies)
should be sent to USDA/AMS/Dairy
Division, Order Formulation Branch,
room 2968, Soutn Building, P.O. Box
6456, Washington, DC 20090-6456.

FOR FURTHER INFORMATION CONTACT:
John F. Borovies, Marketing Specialist,
USDA/AMS/Dairy Division, Order
Formulation Branch, room 2968, South
Building, P.O. Box 96456, Washington,
DC 20090-6456 (202) 690~1366.
SUPPLEMENTARY INFORMATION: The
Regulatory Flexibility Act (5 U.S.C. 601
612) requires the Agency to examine the
impact of a proposed rule on small
entities. Pursuant to 5 U.S.C. 805(b), the
Administration of the Agricultural
Marketing Service has certified that this
action would not have a significant
economic impact on a substantial
number of small entities. Such action
would lessen the regulatory impact of
the order on certain milk handlers and
would tend to ensure that dairy farmers
would continue to have their milk priced
under the order and thereby receive the
benefits that accrue from such pricing.

This proposed rule has been reviewed
by the Department in accordance with
Departmental Regulation 15121 and the
criteria contained in Executive Order
12291 and has been determined to be a
“non-major” rule.

Notice is hereby given that, pursuant
to the provisions of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), and the
provisions of § 1065.7(b) of the order, the
revision of certain provisions of the
order regulating the handling of milk in
the Nebraska-Western lowa marketing
area is being considered for the months
of January through August 1992.

All persons who want to submit
written data, views or arguments about
the proposed revision should send two
copies of their views to USDA/AMS/
Dairy Division, Order Formulation
Branch, room 2968, South Building, P.O.
Box 96456, Washington, DC 200906456

by the 7th day after publication of this. -

notice in the Federal Register. The
period for filing comments is limited to
seven days because a longer period
would not provide the time needed to
complete the required procedures and
include January in the revision period.

All written submissions made
pursuant to this notice will be made
available for public inspection in the
Dairy Division during regular business
hours (7 CFR 1.27(b)).

Statement of Consideration

The provisions proposed to be revised
are the supply plant shipping
percentages set forth in § 1065.7(b). The
revision would lower the shipping
percentages for supply plants to 20
percent of receipts during the months of
January through August 1992. The
specific revision would reduce the
supply plant shipping percent by 10
percentage points during the months of
January through March {(from 30 percent
to 20 percent of receipts) and by 20
percentage points during the months of
April through August (from 40 percent to
20 percent of receipts).

Pursuant to the provisions of
§ 1065.7(b)(3) of the Nebraska-Western
Iowa milk order, the Director of the
Dairy Division may increase or decrease
the supply plant shipping percentage as
set forth in § 1065.7(b) by up to 20
percentage points during any month,
The adjustment can be made to help
encourage additional milk shipments or
to prevent uneconomic shipments of
milk merely for the purpose of assuring
that dairy farmers will continue to have
their milk priced under the order.

Under the Nebraska-Western lowa
order, the supply plant shipping
percentage is 40 percent or more of the
total receipts of Grade A milk received
from dairy framers and cooperative
associations. A revision signed October
3, 1989 (54 FR 41240) reduced the supply
plant shipping percentage by 10
percentage points (from 40 percent to 30
percent of receipts) indefinitely for the
months of September through March.

This action was requested by Mid-
America Dairymen, Inc. (Mid-Am), a
cooperative association that represents
producers who supply milk to the
market. Mid-Am has projected that there
will be ample supplies of direct ship
producer milk located in the general
area of the Nebraska-Western lowa
distributing plants to meet the fluid
needs of such plants. Absent a revision,
Mid-Am contends that costly and
inefficient movements of milk would
have to be made in order to maintain

. pool status of the milk of its members

who have historically supplied the ﬂuid
needs of the market. - '
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it

Therefore, it may be appropriate to
relax the aforementioned provisions of
§ 1065.7(b) for the months of January
through August 1992 to prevent
uneconomic shipments of milk, and to
assure that dairy farmers long
associated with the fluid milk market
will continue to have their milk priced
under the order and thereby receive the
benefits that acerue from such pricing.

List of Subjects in 7 CFR Part 1065
Milk markeﬁng orders.

PART 1065—[AMENDED]

The authority citation for 7 CFR part
1065 continues to read as follows::

Authority: (Secs. 1-18, 48 Stat. 31, as
amended; 7 U.5.C. 601-674).

Signied at Washington, DC, on: January 9,
1892,

W. H. Blanchard, -

Director, Dairy Division.

{FR Doc. 92-1048 Filed 1-14-92; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Part 1065

[DA-92-03]

iRtk In the Nebraska-Western [owa
Marketing Ares; Proposed Suspension
of Certain Provisions of the Order

aGeENCY: Agricultural Marketing Service,
USDA.

ACTION: Prepssed suspension of rule,

sumMmMARY: This action invites written
comments on a propogal to suspend
certain provisions of the Nebraska-
Western Iowa Federal milk marketing
order for the months of January through
August 1992, The proposed suspension
would reduce the amount of milk that
must be transferred from supply plants
to pool distributing plants and remove
the reguirement that a producer’s milk
be physically received at a pool plant
each month in order to be eligible for
diversion to a nonpool plant. The action
was requested by Mid-America
Dairymen, Inc. (Mid-Am), a cooperative
association that represents producers
who supply milk for the market. Mid-Am
contends that the action is necessary to
prevent uneconomical and inefficient
movements of milk.

DATES: Comments are due no later than
January 22, 1992.
ADDRESSES: Comments (two copies}
should be sent-to USDA/AMS/Dairy

- Division, Order Formulation Branch,
room 2968, South Building, P.O. Box
6456, Washington, DC 20090-6456.

FOR FURTHER INFORRATION CONTACT:
john F. Borovies, Marketing Specialist,
USDA/AMS/Dairy Division, Order
Formulation Branch, Room 2968, South
Building, P.O. Box 96458, Washington,
DC 20090-8456 (202) 690-1366.
SUPPLEMENTARY iNFORMATION: The
Regulatory Flexibility Act (56 U.S.C. 601~
612} reguires the Agency to examine the
impact of a proposed rule on small
entities. Pursuant to 5 U.S.C. 605(b}, the
Administrator of the Agricultural
Marketing Service has certified that this
action would not have a significant
economic impact on a substantial
number of small entities. Such action
would lessen the regulatory impact of
the order on certain milk handlers and
would tend to ensure that dairy farmers
would continue to have their milk priced
under the order and thereby receive the
benefits that accrue from such pricing.

This proposed rule has been reviewed
by the Department in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
“pon-major” rule.

Notice is hereby given that, pursuant
to the provisions of the Agricultural
Marketing Agreement Act 0f 1937, as
amended (7 U.S.C. 601-674), the
suspension of the following provisions
of the order regulating the handling of
milk i the Nebraska-Western Iowa
marketing area is being considered for
the months of January through August
1992:

In § 1065.6, the words “during the
month”;

In § 1065.7(b){1), the words 'not more
than one half of”’; and,

In § 1065.13, paragraph (d}{1).

All persons who want fo submit
written data, views or arguments about
the proposed suspension should send
two copies of their views to USDA/
AMS/Dairy Division, Order Formulation
Branch, room 2868, South Building, P.O.
Box 98456, Washington, DC 200806456
by the 7th day after publication of this
notice in the Federal Register. The
period for filing comments is limited to
seven days because a longer period
would not provide the time needed to
complete the required procedures and
include January in the suspension
period.

All written submissions made ]
pursuant to this notice will be made
available for public inspection in the
Dairy Division during regular business
hours {7 CFR 1.27(b)).

Statement of Consideration

The proposed action would suspend
certain provisions of the order for the
months of January through August 1992,
The suspension would reduce the

‘ amount of milk that must be transferred

from supply plants to pool distributing
plants and allow milk to be diverted to a
nonpool plant without being physically
received at a pool plant during the
month.

‘Currently the order defines a supply
plant as a plant from which Grade A
milk is shipped to a pool distributing
plant. The order provides that to qualify
as a pool supply plant, the supply plani
must transfer or divert a specified
percentage of its receipts of milk to pool
distributing plants. The order further
provides that a supply plant must ship
milk to a distributing plant each month
and that not more than one-half of the
qualifying shipmenis may be met
through the direct shipment of milk from
farms to pool distributing plants. The
order alsc provides that a dairy farmer's
milk is not eligible for diversion during a
month unless at least one day’s
production is physically received at a
pool plant. The proposed suspension

- 'would remove the requirement that milk

be transferred from a supply planttc a
distributing plant sach month, allow all
direct-shipped milk to count as a
qualifying shipment, and remove the
requirement that a dairy farmer’'s milk
be physically received at a pool plant
each month.

This action was requested by Mid-
America Dairymen, Inc. (Mid-Am), a
cooperative association that represents
producers who supply milk to the
market. Mid-Am projects that there will
be ample supplies of direct ship
producer milk located in the proximity
of the distributing plants to meet the
fluid milk needs of the market. Mid-Am
contends that it is impractical to require
producer milk located some distance
from pool plants to be physically
received once during the month, when
the milk can more economically be
diverted directly to manufacturing
plants in the production area. In -
addition, Mid-Am contends that it would
be inefficient to require that milk be
transferred from supply plants to
distributing plants when the fluid milk
needs of the market can be supplied by
the direct shipment of milk from farms
to distributing plants. Absent a
suspension, Mid-Am contends that -
costly and inefficient movements of mitk
would have to be made to maintain pool
status of producers who have
historically supplied the fluid milk needs

- of the market.

List of Subjects in 7 CFR Part 1065
: Milk marketing orders.
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PART 1065—{AMENDED]

The authority citation for 7 CFR part
1065 continues to read as follows:

Authority: (Secs. 1~19, 48 Stat. 31, as
amended; 7 U.8.C. 601-874).

Signed at Washington, DC, on: January 9,
1892,
Daniel Haley,
Administrator.
[FR Doc. 92-1050 Filed 1-14-92; 8:45 am}
BILLING CODE 3410-02-M

7 CFR Part 1209
[FY-91~278]
RiM 0581-AA49

Mushroom Promotion, Research, and
Consumer information Order

aceNcy: Agricultural Marketing Service.
USDA.

ACTION: Proposed rule and meeting
notice,

suMMARY: The U.S. Department of
Agricuiture (Department) proposes to-
establish a national mushroom
promotion, research, consumer -
information, and industry information
program. The program would be funded
by assessments coliected from
producers and importers of fresh.
mushrooms and administered by a
Mushroom Council {Council] consisting
of at least four but more than nine
producer and importer members. This
action is authorized by the Mushroom
Promotion, Research, and Consumer
Information Act of 1880. In addition {o
requesting comments on this proposal,
this action gives notice of a public
meeting on this proposal.

DATES: Comments on the proposal must
be received by February 14, 1992. A
public meeting to give interested
persons an opportunity to express their
views or ask questions on the proposed
order will convene at 9 a.m., edstern
time on February 5, 1992,

ADDRESSES: Interested persons are
invited to-submit written comments
concerning this proposal to: Docket
Clerk, Fruit and Vegetable Division,
Agricultural Marketing Service, USDA -
P.0. Box 96458, room 2533-S,

. Washington, DC 20090-6456. Three

" copies of all written material should be-
submitted, and they will be made-
available for public inspection at the
office of the Docket Clerk during regular
working hours. All comments should
reference the docket number and the
date and page number of this issue of
the Federal Register. Comments

concerning the information collection
requirements contained in this action
should also be sent to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503, Attn: Desk
Officer for the Agricultural Marketing
Service, USDA.

The public meeting will be held at the
Urited States Department of
Agriculture, room 1079, South Building,
14th and Independence Avenue, SW,,
Washington, DC.

FOR FURTHER INFORMATION CDNTALT:
Richard Schultz, Research and
Promotion Branch, Fruit and Vegetable
Division, AMS, USDA, P.O. Box 964586,
room 2533-8, Washington, DC 20090~
6458, telephone (202) 720-59786.
SUPPLEMENTARY INFORMATION: This
proposed order is being published
pursuant to the Mushroom Promotion,
Research; and Consumer Information
Act of 1990 (subtitle B of title XIX of the
Food, Agriculture, Conservation, and
Trade Act of 1890, Public Law 101-624,
November 28, 1890, 7 U.8.C. 6101-6112)
hersinafter referred to as the Act.

This proposal contained herein has
been reviewed by the Department in
accordance with Departmental
Regulation 1512~1 and the criteria
contained in Executive Order 12291 and
has béen determined to be a “non-
major” rule,

Regulatory Flexibility Act

‘Pursuant to requirements set forth in
the Reguolatory Flexibility Act [5 U.S.C.
601 ef seq.} (RFA), the Administrator of
the Agricultural Marketing Service
{AMS) has considered the economic
impact of this proposed action on small
entities. .

The most recent available census of
agricultural preducers indicates that
there are 460 mushroom producers in the
United States, an estimated 200 of whom
wouid be subject to the proposed order.
Of these 200 estimated producers, a
minority would be classified as small
businesses. Small agricultural producers
have been defined by the Small
Business Administration {13 CFR
121.601) as those having annual receipis

-of less than $500,000, and small

agricultural service firms, which include
mushroom handiers and importers, have
been defined as those having annual
receipts of less than $3,500,000. There
are approximately 100 handlers,
including producers who are also
handlers, and not more than 3 importers;
out of approximately 30 importers, who
would be subject to the provisions of the
proposed-order; a majority of whom
would be classified as small entities.
The proposed order would require each

mushroom producer and importer who
produces or imports 500,000 pounds or
more of fresh mushrooms per year to
pay an assessment not to exceed one
cent per pound. In addition, an
estimated 100 first handlers of fresh
mushrooms, a majority of whom would
be classified as small firms, would be
reguired to collect and remit the
assessments,

Although the maximum annual
assessment collection could total $4.5
million beyond the fourth year of the
order, the economic impact of a one cent
orless assessment per pound on each
producer or imperter subject to the order
would not be significant. The proposed
order also imposes a reporting and
recordkeeping burden on producers, first
handlers, and importers. This burden i
should average approximately seven
hours per year, so its economic impact
would not be significant. In addition, the °
promotion, research, consumer
information, and industry information
program funded by assessments is
expected to benefit producers, handiers,
and importers by strengthening the
mushroom indusiry’s position in the
marketplace: maintaining and ‘
expanding existing markets and uses for
mushrooms; and developing new
markets and uses for mushrooms. Such
benefits are expected to outweigh the
costs of the program. Therefore, the
Administrator of the Agricaltural
Marketing Service has determined that
this action would not have a significant
economic impact on a substantial
number of small entities.

Public Meeting

Notice is given that a public meeting
will be held beginning 9 a.m. eastern
tirme on February 5, 1992, in room 1079 at
the United States Department of
Agriculture, South Building, 14th and
Independence Avenue, SW.,
Washington, DC.

The meeting will be conducted by a
presiding officer chosen by the
Department. The proceedings of such
meeting will be transcribed and
considered in the development of a final
rule. The purpose of this meeting is o

-provide an opportunity for a full

discussion on the proposal to facilitate a
better understanding of the intent and
application of the proposed rule.
Anyone wishing to present data,
views, or arguments concerning this
proposal should do 8o through exhibits,
written statements, or oral :
presentations. All these making oral
presentations are encouraged to alse
submit their presentatior.s in writing.
One original and three copies of written -
statements must be provided ‘or the
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record. Persons attending the meeting
will be allowed to ask questions
directed at participants giving oral
presentations.

Any interested person will be given
an opportunity to appear and be heard
with respect to matters relevant and
material to the proposed order.,
However, the presiding officer may limit
the number of times and the amount of
time that any one person may be heard
and exclude views and data which are
immaterial, irrelevant, or unduly
repetiticus. Such action is intended to
prevent undue prolongation of the
meeting.

Copies of the transcript of the meeting
will not be available for distribution
through the Department. However, the
transcript of the meeting will be
available for public inspection at the
Office of the Docket Clerk during
business hours. Anyone wishing to
purchase a copy of the transcript should
make arrangements with the court
reporter at the meeting,

Paperwork Reduction

In accordance with the Paperwork
Reduction Act of 1980, the information
collection requirements contained in this
action have been approved by the Office
of Management and Budget (OMB) and
assigned OMB number 0581-0093,
except for the Council nominee
background statement form which is
assigned OMB number 0505-0001. This
action sets forth the provisions of a
proposed nationwide program for
mushroom promotion, research,
consumer information and industry
information to be funded by mushroom
producers and importers. Information
collection requirements that are
included in the propoesed order include:

(1) A requirement that each first
handler and importer who handles or
imports at least 500,000 pounds of fresh
mushrooms annually must file reports at
specified intervals. The estimated
number of first handlers and importers
filing such reports is 103, each
submitting a maximum of 12 reports per
year, with an estimated average
reporting burden of 30 minutes per
report. However, these persons may
alternatively prepay assessments
annually, requiring only an initial report
of anticipated assessments and a final
annual report of actual handling;

(2) An exemption application for
persons who produce less than 500,000
pounds of fresh mushrooms annually
concerning exemptions from
assessments and recordkeeping
requirements. The estimated number of
persons filing this application is 290,
each submitting one application per
year, with an estimated average

reporting burden of 15 minutes per
application;

{3) A referendum ballot to be
submitted in a referendum prior to
implementation of the program and
periodically thereafter to indicate
whether producers and importers favor
continuance of the order. The estimated
number of voters completing this ballot
is 203, each submitting one ballot
approximately every five years, with an
estimated average reporting burden of 8
minutes per ballot;

{4) A nominee background statement
form for Council membership. The
estimated number of individuals
completing this form is 18 during the
first year of the order and
approximately 8 per year thereafter.
Two eligible individuals will be °
nominated for each open position on the
Council, each of whom will have an
estimated average reporting burden of 8
minutes per form; and

(5) A requirement to maintain records
sufficient to verify reports submitted
under the order. The estimated number
of persons required to comply with this
requirement is 203, each of whom will
have an estimated average
recordkeeping burden of 7 minutes per
year.

Comments concerning the information
collection requirements contained in this
action should also be sent to the Office
of Information and Regulatory Affairs;
Office of Management and Budget;
Washington, DC 20503. Attention: Desk
Officer for Agricuttural Marketing
Service, USDA.

Background

The Act authorizes the Secretary of
Agriculture {Secretary) to establish a
national mushroom promotion, research,
consumer information, and industry
information program. This program
would be funded by an assessment on
producers and importers not to exceed
one cent per pound of fresh mushrooms.

The Act provides that the Secretary
may propose the issuance of an order, or
an association of mushroom producers
or any other person that will be affected
by the provisions of the Act may request
the issuance of, and submit a proposal
for, such an order. After receipt of a
request and proposal for an order, or
when the Secretary determines to
propose an order, the Act provides that
the Secretary shall publish the proposed
order and give due notice and
opportunity for public comment.

In addition, the Act requires that any
order issued thereunder shall contain
certain specified terms and conditions.
Such terms and conditions include
provisions concerning the composition
and establishment of a Mushroom

Council {Council), and the powers and
duties of such Council. Also included
under terms and conditions which are
required to be in an order are provisions
concerning assessments, books and
records, and the availability of
information.

The Act provides that the Council
would be composed of at least four and
not more than nine members. There
would be four geographic regions
established, which would represent the
geographic distribution of mushroom
production throughout the United States,
with one member who is a producer
nominated and appointed from each
region that produces, on average, at
least 35,000,000 pounds of mushrooms
annuslly. There would be a fifth region
established, which would represent
importers throughout the United States,
with ene member who is an importer
nominated and appointed from such
region importing, on average, at least
35,000,000 pounds of mushrooms
annually. Subject to the nine-member
limit on the aumber of Council members,
the Secretary would appoint an
additional member to the Council from a
region for each additional 50,000,000
pounds of production or imports per
year, on average, within the region.
Should, in the aggregate, regions be
entitled to levels of representation that
would exceed the nine-member limit on
the Council, then those regions entitled
to representation in excess of the basic
quantity used in establishing
representation on the Council would
have representation allocated among
them based on production or
importation eo that the Cowncil does not
exceed its nine-member limit.

In response to an invitation to submit
proposals in the January 30, 1991, issue
of the Federal Register {56 FR 3425), one
proposal for a complete promotion,
research, and consumer information
order was received from the American
Mushroom Institute {AM]), a national
trade association. In addition, several
provisions to be incorporated into a
proposed promotion, research, and
consumer information order were
received from United Foods, Inc.
(United), a mushroom producer. The
Department reviewed the submissions
and issued a proposed rule containing
them in the October 4, 1991, issue of the
Federal Register (56 FR 50283). The
Department received seven comments
on that proposed rule.

Comments were received from the
AMI and the Mushroom Council; United;
the Elite Mushroam Ce., Inc.; the
National Farmers Organization; the
National Farmers Union; the American
Agricultural Movement Inc.; and the
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American Institute of Certified Public
Accountants. AMI and United
commented in support of their own
proposals; one commenter was opposed
to a majority of United’s proposed order
provisions; three commenters specified
their organizations’ policies toward
research and promotion programs; and
one commenter suggested technical
language to be incorporated into several
of AMI's and United's order provisions.

Two comments were directed towards
United's definition of producer. Both
comments were favorable. The
Department has accepted this definition.
It is in accordance with section 1925(11)
of the Act and has been incorporated
into § 1209.14 of the proposed order.

One commenter recommended that
United's provision proposing that the
Council shall not contract with any
person who is a producer or importer for
the purpose of mushroom promotion be
incorporated into the proposed order.
Another commenter opposed the
incorporation of this provision. The
Department has accepted this provision
as reasonable and within the intent of
section 1925(e) of the Act. Therefore,
this provision has been incorporated
with modification into § 1209.38(j) of the
proposed order.

One commenter recommended a
change in the language found in
§ 1209.39(f) of AMI's proposed order.
This change focused on the
requirements for auditing the Council's
financial statements, including which
accounting principles and auditing
standards should be followed. The
Department has accepted this language
and has incorporated it into § 1209.39(f)
of the proposed order.

One commenter recommended that
United's provision proposing that no
funds collected under the Act, be used
to defray, or make payment of costs
incurred in developing, drafting,
studying, lobbying on or promoting the
legislation authorizing the order be
incorporated into the proposed order.
Another commenter opposed the
incorporation of this provision. The
Department has accepted this provision
as being in accordance with § 1925(h) of
the Act. Therefore, this provision has
been incorporated into § 1209.50(c) of
the proposed order.

Three commenters expressed their
concern that imported, canned
mushrooms were not included in the Act
and that such as omission would give
foreign producers a competitive
advantage over domestic producers.
Section 1923(8) of the Act defines
mushrooms as *all varieties of
cultivated mushrooms grown within the
United States for the fresh market, or
imported into the United States for the

fresh market, that are marketed, except
that such term shall not include
mushrooms which are commercially
marinated, canned, frozen cooked,
blanched, dried, packed in brine, or
otherwise processed, a determined by
the Secretary.” Therefore, these
comments are denied.

Two commenters went further to
express their concern that such a
program could eventually decrease the
competitiveness of domestic small and
medium-sized mushroom producers
relative to foreign producers. In
response, there has been a dramatic
increase of fresh production over
processed production since 1970,
Department statistics for the period
1970-88 indicate an increase in fresh
production from 58 million pounds in
1970 to 484 million pounds in 1988, while
processed production increased from
149 million pounds in 1970 to 184 million
pounds in 1988. In 1970 fresh production
accounted for 28 percent of total
production, while in 1988 fresh
production accounted for 72 percent of
total production. Further, Department
statistics for 1990 indicate that total
fresh mushroom imports into the United
States were approximately 2.3 million
pounds compared to total U.S. fresh
production of 512 million pounds. These
statistics indicate that imported fresh
mushrooms are significantly less than 1
percent of total U.S. fresh production.
With fresh mushroom imports
comprising such a small share of the
U.S. fresh mushroom market, there is no
evidence that small, medium, or large
domestic producers would be exposed
to any significant competitive
disadvantage should the program go into
effect.

One commenter recommended that, in
order to test the program, persons
subject to the Act should establish a
voluntary research and promotion
program for a period of at least two
years. This comment cannot be adopted
because it is not in accordance with the
Act. The Act requires the issuance of a
proposed order by the Department.
Interested persons are being provided
an opportunity to comment on the
proposed order before the Department
issues a final order. The Act also
requires that a referendum be conducted
among producers and importers before
the order can become effective. The
outcome of such a referendum will
ascertain whether the final order will go
into effect.

Five commenters addressed the issue
of voting in referenda. All of the
commenters were in favor of a
referendum prior to the implementation
of any program. Such a referendum is
required in the Act. Two commenters

provided comments on referendum
procedures. Section 1926(c) of the Act
specifies that “referenda conducted
pursuant to this section shall be
conducted in such a manner as
determined by the Secretary.”
Referenda procedures are not intended
to be part of the proposed order and as
such have not been incorporated into
the order. At a later date, the
Department intends to publish proposed
rules and regulations, which will include
referenda procedures, for public
comment. Therefore the comments on
referenda procedures are denied at this
time.

One commenter proposed that the
Department hold three public meetings
in different regions of the United States
to discuss the proposed order. This is
not feasible because the number of
producers and importers in the
mushroom industry is relatively small
and the cost of holding such meetings
would be excessive. Therefore, it has
been determined that one public meeting
will be held at the United States
Department of Agriculture in
Washington, DC, and the comment is
denied.

One commenter recommended that
the program be subject to review in
referendum every three years and
subject to review at any time on request
by 10 percent of the producers and
importers. This comment cannot be
accepted because it is not consistent
with the Act.

One commenter recommended that
after a research and promotion program
is in effect, all succeeding referenda
should be financed and conducted by
the federal government. This comment
cannot be accepted as it is not in
accordance with the Act. As specified in
section 1925(g)(3) of the Act,
assessments shall be used to cover
those administrative costs incurred by
the Secretary in implementing and
administering the order, except for the
salaries of Government employees
incurred in conducting referenda.

One commenter recommended that
the Department interpret the term
“majority"” to mean a two-thirds
majority of producers and importers
voting in a referendum. This comment
cannot be accepted since the Act does
not provide that majority shall mean
anything other than a number greater
than half of the total. In regard to the
initial referendum, section 1926(a){2) of
the Act specifies that "the order shall
become effective, * * *, if the Secretary
determines that the order has been
approved by a majority of the producers
and importers voting in the referendum,
which majority, on average, annually
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produces and imports into the United
States more than 50 percent of the
mushrooms annually produced and
imported by all those voting in the
referendum.” In regard to succeeding
referenda, section 1926{b)(2) of the Act
states that *if, * * *, The Secretary
determines that the suspension or
termination of an order is favored by a
majority of the producers and importers
voting in the referendum, which
majority, on average, annually produces
and imports into the United States more
than 50 percent of the mushrooms
annually produced and imported by all
those voting in the referendum, * * *.”
Therefore, the comment is denied.

One commenter recommended that
the disbursement of funds collected
under the program be controlled by a
board of producers elected by the
producers assessed and that the
operations of the program be controlled
by such a producer board. This comment
is in accordance with section
1925(b)(1)(B) of the Act which specifies
that “the members of the Council shall
be mushroom producers and importers
appointed by the Secretary from
nominations submitted by producers
and importers in the manner authorized
by the Secretary * * *." The commenter
went further to recommend that general
farm organizations be aliowed to
appoint a producer representative to the
board. This comment is denied because
it is inconsistent with the
aforementioned section of the Act.

Four commenters favored a
prohibition on paolitical and lobbying
activities by the Council, Such a
prohibition is found in § 1209.53 of the
proposed order. This provision is in
accordance with section 1825(h]} of the
Act which concerns the influencing of
government action or policy.

Three commenters requested that the
Department allow producers and
importers the right to demand and
receive a refund of assessments
collected by the Council. Such a
provision is not in accordance with the
Act. The Act contains no right of refund
provision, authorizing or requiring the
refund of assessments. It is not the
intent of the Act to allow refunding by
producers and importers. Therefore,
these comments are denied.

Five commenters recommended the
incorporation of United's provision
proposing the use of a pre-approval and
post-completion or annual cost/benefit
analysis of all programs, plans, and
projects. United's provision further
provides that such an analysis should be
conducted by an independent
contracter. One commenter opposed the
incorporation of the provision. Such a
provision would prove burdensome to

the Council in terms of time- and cost-
effectiveness relative to p

plans, and projects. Section 1925(c)(4) of
the Act specifies that the Council shall
“propose, receive, evaluate, approve,
and submit to the Secretary for
approval * * * budgets, plans, and
projects of mushroom promaetion,
research, consumer information, and
industry information as well as to
contract and enter into agreements with
appropriate persons to implement such
plans or project.” Section 1925{d}(3) of
the Act further specifies that “no pian or
project of promotion, research,
consumer information, or industry
information, or budget, shall be
implemented prior to its approval by the
Secretary.” The Act provides the
appropriate safeguards to allow the
Council to effectively and efficiently
administer the program without
requiring a mandatory independent
cost/benefit analysis of all programs,
plans, and projects. Therefore, the
comments recommending the
incorporation of United's provision
relevant to cost/benefit analysis are
denied, and the provision is not included
in the proposed order language.

Three commenters requested that the
Department reconsider its denial of
United's provision concerning the
requirement of a producer and importer
referendum to increase the agsessment
rate. United’s provision was not
incorporated in the proposed rule

_ because the conduct of such a

referendum to approve an assessment
increase is not required or anticipated in
the provisions of the Act. The Act
authorizes the rate of assessment to be
determined by the Council using a
formula of annual increments specified
in the Act. The Council, with approval of
the Secretary, may change the rate of
assessment at any time, except that the
effective rate of assessment, as specified
in the Act, may increase incrementalily,
but not exceed an annual rate of one
cent per pound of mushrooms over a
four year period. There is no provision
in the Act requiring reauthorizing a
referendum to approve assessment
increases already specified in the Act.
Therefore, these comments are denied.

One commenter requested that the
Department reconsider its denial of two
other provisions submitted by United
concerning the definition of promotion
and the provision concerning creditable
promotion and advertising. United’s
provisions were not incorporated into
the proposed rule because they were
determined to be beyond the authority,
intent, or scope of the Act. Therefore,
this comment is denied.

Three commenters recommended that
United's two provisions proposing that

all persons producing or importing
mushrooms into the United States
should certify through an independent
auditor and report to the Council and
the Secretary the amoeunt of mushrooms
produced or imported annualty be
incorporated into the proposed order.
Another commenter suggested several
technical corrections to be incleded into
these provisions. A fifth commenter was
opposed to the inclusion of these
provisions into the order. The first three
comments are denied because they go
beyond the authority and scope of the
Act. As a consequence of this denial, the
fourth comment is inapplicable. The
inclusion of such a reporting
requirement would be burdensome to
persons who are not subject to the Act
in terms of time and financial resources.
Sections 1209.52, 1209.60, and 1209.81 of
the proposed order should provide the
necessary safeguards in the collection of
assessments which is the intent of this
proposed provisions. These provisions
are in accordance with section 1925(i)(1)
of the Act which specifies “that the
order shall require that each first
handler and importer of mushrooms
maintain, and make available for
inspection, such books and records as
may be required by the order and file
reports at the time, in the manner, and
having the content prescribed by the
order.”

Three commenters recommended that
the Council disclose its financial
statements to persons who are subject
to the Act. Section 1209.39(¢) of the
proposed order provides for sach
disclosare. One commenter also
recommended a change in the language
used in § 1209.39(f) of the proposed
order. This language, as previously
mentioned, has been incorporated inte
§ 12008.39(f.

One commenter recommended that
United's provision propesing that the
Council ensure that funds are expended
by the Council into mushroom market
areas in reasenable proportion to the
assessments collected from producers in
those areas be incorporated into the
proposed order. Another commenter
opposed the incorporation of this
provision into the order. This provision
is not consistent with the intent of the
Act. The primary purpose of the Act is
to establish a nationa! promotion,
research, consumer information, and
industry information program.
According to section 1922(b) of the Act,
the program is designed to “strengthen
the mushroom industry's position in the
marketpiace; maintain and expand
existing markets and uses for
mushrooms; and develop new markets
and uses for mushrooms.” Therefore, the
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comment in favor of this change is
denied.

One commenter recommended that
United's three provisions prohibiting
production controls be incorporated into
the proposed order. Another commenter
opposed the incorporation of these
provisions. These provisions are not
included because § 1209.40(a)(2) of the
proposed order already specifies that
*nothing in this subpart may be
construed to authorize mandatory
requirements for quality control, grade
standards, supply management
programs, or other programs that would
control production or otherwise limit the
right of individual producers to produce
mushrooms.” It has been determined
that it is not necessary to repeat this
information in the proposed order.
Further, this provision is in accordance
with section 1922(c) of the Act which
declares that “nothing in this subtitle
may be construed to provide for the
control of production or otherwise limit
the right of individual producers to
produce mushrooms.” Therefore, the
comment in favor of the United proposal
in this area is denied.

One commenter recommended that
United's definition of research be
incorporated into the proposed order.
Another commenter opposed the
incorporation of this provision. United's
definition is denied because it goes
beyond the scope of the Act. Further,
United’s definition is redundant in terms
of including a prohibition on production
controls. The Act and the proposed
order specifically prohibit the imposition
of production controls.

One commenter recommended that a
substantial portion of the program's
funds be used to purchase surplus
commodities in the market and that such
supplies be moved in the most
economical manner to starving people in
other countries. This comment is denied
because it is beyond the authority,
intent, and scope of the Act. The
purpose of this program is to engage in a
national program of promotion,
research, consumer information, and
industry information, and there is no
authority in the Act to purchase surplus
commodities.

In addition to the preceding review
and consideration of comments, minor
editorial changes have been made to
several of the proposed order provisions
for the purpose of clarity.

The order provisions as proposed by
the Department are summarized as
follows:

Sections 1209.1-1209.20 of the
proposed order define certain terms
which are used in the order.

Sections 1209.30-1209.39 of the
proposed order concern the

establishment, membership,
nominations, appointment, term of
office, vacancies, procedure,
compensation and reimbursement,
powers, and duties of a Mushroom
Council, which would be the body
organized to administer the order
subject to the oversight of the Secretary
of Agriculture.

Section 1209.40 of the proposed order
would authorize the Council to receive,
develop, and evaluate programs, plans,
and projects for promotion, research,
consumer information, and industry
information with respect to fresh
mushrooms and mushroom products.
The Secretary would approve such
programs, plans or projects prior to their
implementation.

Section 1209.50 of the proposed order
would authorize the Council to incur
expenses necessary for the performance
of its duties and to recommend an
annual budget. Section 1209.51 of the
proposed order would provide for the
collection of assessments. The
maximum assessment rate would be one
cent per pound of non-exempt fresh
mushrooms produced domestically or
imported into the United States. The
assessment section also contains the
procedures to be followed by first
handlers and importers when remitting
assessments; the procedures to by
followed by producers and importers
seeking exemption from assessments;
the establishment of a late payment
charge and interest charges for unpaid
or late assessments; the collection of
assessments through approved third-
party organizations; and the prepayment
of assessments. Section 1209.52 of the
proposed order would prohibit funds
received under this program from
influencing governmental action, with
specified exceptions.

Sections 1209.60-1209.62 of the
proposed order contain reporting and
recordkeeping requirements for persons
subject to the order, and provide that all
information obtained by the Council or
the Department from books and reports
required by the order would be kept
confidential.

Sections 1209.70-1209.77 of the
proposed order concern miscellaneous
provisions which include the right of the
Secretary; procedures of the suspension
or termination of the order; proceedings
after the termination of the order; effect
of termination or amendment of the
order; personal liability of Council
members; handling of intellectual
property arising from funds collected by
the Council; amendments to the order;
and separability of order provisions.

List of Subjects in 7 CFR Part 1209

Administrative practice and
procedure, Advertising, Agricultural
research, Marketing agreements,
Mushrooms, Reporting and
recordkeeping requirements.

It is hereby proposed that title 7 of the
Code of Federal Regulations be
amended by adding part 1209 to read as
follows:

PART 1209—MUSHROOM
PROMOTION, RESEARCH, AND
CONSUMER INFORMATION

Subpart A~Mushroom Promotion,
Research, and Consumer Information Order

Definitions

Sec.

1209.1 Act.

1209.2 Commerce.

1209.3 Consumer information.
1209.4 Council.

1209.5 Department.

1209.8 First handler.

1209.7 Fiscal year.

1209.8 Importer.

1209.9 Industry information.
1209.10 Marketing.

1209.11 Mushrooms.

1209.12 Part and subpart.
1209.13 Person.

1209.14 Producer.

1209.15 Programs, plans, and projects.
1209.16 Promotion.

1209.17 Region.

1209.18 Research.

1209.19 Secretary.

1209.20 United States and State.

Mushroom Council

1209.30 Establishment and membership.
1209.31 Nominations.

1209.32 Acceptance.

1209.33 Appointment.

1209.3¢ Term of office.

1209.35 Vacancies.

1209.36 Procedure.

1209.37 Compensation and reimbursement.
1209.38 Powers.

1209.39 Duties.

Promotion, Research, Consumer Information,
and Industry Information

1209.40 Programs, plans, and projects.

Expenses and Assessments

1209.50 Budget and expenses.

1209.51 Assessments.

1209.52 Exemption from assessment.
1209.53 Influencing governmental action.

Reports, Books, and Records

1209.60 Reports.
1209.81 Books and records.
1209.62 Confidential treatment.

Miscellaneous

1209.70 Right of the Secretary.

1209.71 Suspension or termination.

1209.72 Proceedings after termination.
1209.73 Effect of termination or amendment.
1209.74 Personal liability.
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Sec.

1200.75 Patents, copyrights, inventions,
publications, and product formulations.

1209.76 Amendments.

1209.77 Separability.

Authority: The Mushroom Promotion,
Research, and Consumer Information Act of
1990, Pub. L. 101-624, 104 Stat. 3854 (7 US.C.
6101 et seq.).

PART 1209—MUSHROOM
PROMOTION, RESEARCH, AND
CONSUMER INFORMATION

Subpart A—Mushroom Promotion,
Research, and Consumer Information
Order

Definitions

§ 1209.1 Act.

Act means the Mushroom Promotion,
Research, and Consumer Information
Act of 1990, Subtitle B of Title XIX of the
Food, Agriculture, Conservation, and
Trade Act of 1990, Public Law 101-624, 7
U.S.C. 6101-6112, and any amendments
thereto.

§ 1209.2 Commerce.

Commerce means interstate, foreign,
or intrastate commerce.

§ 1209.3 Consumer Information.

Consumer information means
information and programs that will
assist consumers and other persons in
making evaluations and decisions
regarding the purchase, preparation, and
use of mushrooms.

§ 1209.4 Council.

Council means the administrative
body referred to as the Mushroom
Council established under § 1209.30 of
this subpart.

§ 1209.5 Department.

Department means the United States
Department of Agriculture.

§ 1209.6 First handler.

First handler means any person who
receives or otherwise acquires
mushrooms from a producer and
prepares for marketing or markets such
mushrooms, or who prepares for
marketing or markets mushrooms of that
person's own production.

§1209.7 Flscal year.

Fiscal year means the 12-month
period from January 1 to December 31
each year, or such other period as
recommended by the Council and
approved by the Secretary.

§ 1209.8 importer.

Importer means any person who
imports, on average, over 500,000
pounds of mushrooms annually from
outside the United States.

" §1209.9

Industry Information.

Industry information means
information and programs that will lead
to the development of new markets and
marketing strategies, increased
efficiency, and activities to enhance the
image of the mushroom industry.

§ 1209.10 Marketing.

(a) Marketing means the sale or other
disposition of mushrooms in any
channel of commerce.

(b) To market means to sell or
otherwise dispose of mushrooms in any
channel of commerce.

§ 1209.11 Mushrooms.

Mushrooms means all varieties of
cultivated mushrooms grown within the
United States and marketed for the fresh
market, or imported into the United
States and marketed for the fresh
market, except such term shall not
include mushrooms that are
commercially marinated, canned, frozen,
cooked, blanched, dried, packaged in
brine, or otherwise processed in such
manner as the Council, with the
approval of the Secretary, may
determine.

§ 1209.12 Part and subpart.

Part means this mushroom promotion
and research order and all rules and
regulations and supplemental orders
issued thereunder, and the term subpart
means the mushroom promotion and .
research order.

§ 1209.13 Person.

Person means any individual, group of
individuals, partnership, corporation,
association, cooperative, or any other
legal entity.

§ 1209.14 Producer.

Producer means any person engaged
in the production of mushrooms who
owns or shares the ownership and risk
of loss of such mushrooms and who
produces, on average, over 500,000
pounds of mushrooms per year.

§ 1209.15 Program, plans, and projects.
Programs, plans, and projects means
promotion, research, consumer
information, and industry information
plans, studies, projects, or programs
conducted pursuant to this part.

§ 1209.16 Promotion.

Promotion means any action
determined by the Secretary to enhance
the image or desirability of mushrooms,
including paid advertising.

§ 1209.17 Region.

Region means one of the described
geographic subdivisions of the
production area described in

§ 1209.30(b) or as later realigned or:
reapportioned pursuant thereto, or the
import region described in § 1209.30(c).

§ 1209.18 Research.

Research means any type of study to
advance the image, desirability, safety,
marketability, production, product
development, quality, or nutritional
value of mushrooms.

§ 1209.19 Secretary.

Secretary means the Secretary of
Agriculture of the United States or any
officer or employee of the Department to
whom authority has heretofore been
delegated, or to whom authority may
hereafter be delegated, to act in the
Secretary’s stead.

§ 1209.20 United States and State.

(a) State means any of the several
States, the District of Columbia, and the
Commonwealth of Puerto Rico.

(b) United State means collectively
the several States of the United States of
America, the District of Columbia, and
the Commonwealth of Puerto Rico.

Mushroom Council

§ 1209.30 Establishment and membership.

(a) There is hereby established a
Mushroom Council of not less than four
or more than nine members. The Council
shall be composed of producers
appointed by the Secretary under
§ 1209.33, except that, as provided in
paragraph (c), importers shall be
appointed by the Secretary to the
Council under § 1209.33 once average
imports for an annual period determined
by the Secretary reach 35,000,000
pounds of mushrooms.

(b) For purposes of nominating and
appointing producers to the Council, the
United States shall be divided into four
geographic regions and the number of
Council members from each region shall
be as follows:

Region 1—including Maine, Vermont,
New Hampshire, Massachusetts,
Rhode Island, Connecticut, New York,
Ohio, Kentucky, Indiana, Michigan,
Wisconsin, Ilinois, Missouri, lowa,
Nebraska, Kansas, Minnesota, North
Dakota, South Dakota, Montana,
Colorado, and Wyoming—2 Members

Region 2—including Pennsgylvania,
Delaware, New Jersey, the District of
Columbia, West Virginia, Virginia,
and Maryland—3 Members

Region 3—including Washington,
Oregon, Idaho, Utah, Arizona,
California, Nevada, Alaska, and
Hawaii—3 Members

Region 4—including New Mexico,
Texas, Oklahoma, Arkansas,
Louisiana, Alabama, Mississippi,
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Georgia, Tennessee, North Carolina,
South Carolina, Florida, and the
Commonwealth of Puerto Rmo——l
Member

(c) Importers shall be represented by
a single, separate region, referred to as
Region 5, consisting of the United States
as defined in § 1209.20(b) when average
imports for an annual period determined
by the Secretary equal or exceed the
35,000,000 pound minimum,

(d) At least every five years, and not
more than every three years, the Council
shall review changes in the geographic
distribution of mushroom production
volume throughout the United States
and import volume, using the average
annual mushroom production and
imports over the preceding four years,
and, based on such review, shall
recommend to the Secretary
reapportionment of the regions
established in paragraph (b}, or
modification of the number of members
from such regions, as determined under
the rules established in paragraph (e), or
both, as necessary to best reflect the
geographic distribution of mushroom
production volume in the United States
and representation of imports, if
applicable.

(e) Subject to the nine-member
maximum limitation, the following
procedure will be used to determine the
number of members for each region to
serve on the Council under paragraph
(d):

(1) Each region that has a mushroom
production of 35,000,000 pounds or more,
on average, for an annual period shall
be entitled to one representative on the
Council.

(2) As provided in paragraph {c),
importers shall be represented by a
single, separate region, which shall be
entitled to one representative, if such
region imports, on average, at least
35,000,000 pounds of mushrooms -
annually.

(3) Each region shall be entitled to
representative by an additional Council
member for each 50,000,000 pounds of
average annual production or imports in
excess of the initial 35,000,000 pounds
within the region qualifying the region
for representation,

(4) Should, in the aggregate, regions be
entitled to levels of representation under
paragraphs (e)-{1), (2) and (3) that would
exceed the nine-member limit on the
Council under the Act, the regions shall
be entitled to representation on the
Council as follows: -

(i) Each region first shall be ass:gned

one representative on the Council
pursuant to paragraphs (e) (1) and (2).
(i) Then, each region with 50,000,000

pounds of average annual production or

imports in excess of the initial 35,000,000
pounds of production or imports
qualifying the region for representation
shall be assigned one additional
representative on the Council, except
that if under such assignments all five
regions, counting importers as a region,
if applicable, would be entitled to
additional representatives, that region
with the smallest annual average
volume, in terms of production or
imports, will not be assigned an
additional representative.

(iii) After members are assigned to
regions under paragraphs (e)(4) (i) and
{ii), if less than the entire nine seats on
the Council have been assigned to
regions, the remaining seats on the
Council shall be assigned to each region
for each 50.000,000 pound increment of
average annual production or import
volume in such region in excess of
85,000,000 pounds until all the seats are
filled. If for any such 50,000,000 pound
increment, more regions are eligible for
seats than there are seats available, the
seat or seats assigned for such
increment shall be assigned to that
region or those regions with greater
annual average production or import
volume than the other regions otherwise
eligible at that increment level,

() In determining the volume of
mushrooms produced in the United
States or imported into the United States
for purposes of this section, the Council
and the Secretary shall:

(1) only consider mushrooms
produced or imported by producers and

“importers, respectively, as those terms

are defined in §§ 1209.8 and 1209.14; and

(2) use the information received by the
Council under § 1209.60, and data
published by the Department.

(g) For purposes of the provisions of
this section relating to the appointment
of producers and importers to serve on
the Council, the term producer or
importer refers to any individual who is
a producer or importer, respectively, or
if the producer or importer is an entity
other than an individual, an individual
who is an officer or employee of such
producer or importer.

§ 1209.31 Nominations.

All nominations for appointments to
the Council under § 1209.33 shall be
made as follows:

(a) As soon as practicable after this
subpart becomes effective by the
Secretary, nominations for appointment
to the initial Council shall be obtained
from producers by the Secretary. In any
subsequent year in which an
appointment to the Council is to be
made, nominations for positions whose
terms will expire at the end of that year
shall be obtained from producers, and

as appropriated, importers, and certified
by the Council and submitted to the
Secretary by August 1 of such year, or
such other date as approved by the
Secretary.

(b) Nominations shall be made at
regional caucuses of producers or
importers, or by mail ballot as provided
in paragraph (e), in accordance with
procedures prescribed in this section.

{c) Except for initial Council members,
whose nomination process will be
initiated by the Secretary, the Council
shall issue a call for nominations by
February 1 of each year in which
nominations for an appointment to the
Council is to be made. The call shall
include, at a minimum, the following
information:

{1) A list by region of the vacancies
for which nominees may be submitted
and qualifications as to producers and
importers.

(2) The date by which the names of
nominees shall be submitted to the
Secretary for consideration to be in
compliance with paragraph (a) of this
section.

(3) A list of those States, by region,
entitled to participate in the nomination
process.

{4) The date, time, and location of any
next scheduled meeting of the Council,
and national and State producer or
importer associations, if known, and of
the regional caucuses, if any.

{d)(1) Except as provided in paragraph
(e), nominations for each position shall
be made by regional caucus in the
region entitled to nominate for such
position. Notice of such caucus shall be
publicized to all producers or importers
within the region, and to the Secretary,
at least 30 days prior to the caucus. The
notice shall have attached to it the call
for nominations from the Council and
the Department’s equal opportunity
policy. Except with respect to
nominations for the initial appointments
to the Council, the responsibility for
convening and publicizing the regional
caucus shall be that of the Council.

{2) All producers or importers within-
the region may participate in the caucus.
However, if a producer is engaged in the
production of mushrooms in more than
one region or is also an importer, such
person’s participation within a region
shall be limited to one vote and shall
only reflect the volume of such person’s
production or imports within the
applicable region.

(3) The regional caucus shall conduct
the selection process for the nominees in
accordance with procedures to be
adopted at the caucus subject to the -
following requirements:
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(i) There shall be two individuals
nominated for each open position.

(ii) Each nominee shall meet the
qualifications set forth in the call.

(iii} If a producer nominee is engaged
in the production of mushrooms in more
than one region or is also an importer,
such individual shall participate within
the region that such individual so elects
in writing to the Council and such
election shall remain controlling until
revoked in writing to the Council.

(e) After the regional caucuses for the
initial Council, the Council may conduct
the selection of nominees by mail ballot
in lieu of a regional caucus.

(f) When producers or importers are
voting for nominees to the Council,
whether through a regional caucus or a
mail ballot, the following conditions
shall apply:

(1) Voting for any open position shall
be on the basis of:

(i) One vote per eligible voter; and

(ii) Volume of average annual
production or imports of the eligible
voter within that region.

(2) Whenever the producers or
importers in a region are choosing
nominees for one open position on the
Council, the proposed nominee with a
majority of votes cast and the proposed
nominee with a majority of the volume
of production or imports voted shall be
the nominees submitted to the
Secretary. If a proposed nominee
receives both a majority of votes cast
and a majority of the volume of
production or imports voted, then the
proposed nominee with the second
highest number of votes cast shall be a
nominee submitted to the Secretary
along with such proposed nominee
receiving both a majority of votes cast
and a majority of the volume of
production or imports voted.

(3) Whenever the producers or
importers in a region are choosing
nominees for more than one open
position on the Council at the same time,
the number of the nominations
submitted to the Secretary shall equal
twice the number of such open
positions, and for each open position
shall consist of the proposed nominee
with a majority number of votes cast
and the proposed nominee with a
majority of the volume of production or
imports voted with respect to that
position, subject to the rule set out in
paragraph (f)(2). An individual shall
only be nominated for one such open
position.

(4) Voters shall certify on their ballots
as to their average annual production or
import volume within the region
involved. Such certification may be
subject to verification.

(g)(1) The Secretary may reject any
nominee submitted. If there are
insufficient nominees from which to
appoint members of the Council as a
result of the Secretary’s rejecting such
nominees, additional nominees shall be
submitted to the Secretary under the
procedures set out in this section.

(2) Whenever producers or importers
in a region cannot agree on nominees for
an open position on the council under
the preceding provisions of this section,
or whenever they fail to nominate
individuals for appointment to the
Council, the Secretary may appoint
members in such manner as the
Secretary, by regulation, determines
appropriate.

§ 1209.32 Acceptance.

Each individual nominated for
membership on the Council shall qualify
by filing a written acceptance with the
Secretary at the time of nomination.

§ 1209.33 Appointment.

From the nominations made pursuant
to § 1209.31, the Secretary shall appoint
the members of the Council on the basis
of representation provided for in
§ 1209.30, except that no more than one
member may be appointed to the initial
Council from nominations submitted by
any one producer or importer. In any
subsequent year in which an
appointment to the council is to be
made, no member shall be appointed to
the Council from nominations submitted
when such nominee is employed by any
one producer or importer if a current
member of the Council is also employed
by the producer or importer.

§ 1209.34 Term of office.

(a) The members of the Council shall
serve for terms of three years, except
that the members appointed to the initial
Council shall serve, proportionately, for
terms of one, two, and three years.

(b) Members of the initial Council
shall be designated for, and shall serve,
terms as follows: one producer member
each from regions 1, 2 and 3 shall be
appointed for an initial term of one year;
one producer member each from regions
1, 2, and 3 shall be appointed for an
initial term of two years; and one
producer member each from regions 2, 3,
and 4 shall be appointed for an initial
term of three years. Because currert
imports of fresh mushrooms are less
than 35,000,000 pounds, the minimum
established for representation on the
Council, importers will not initially have
a member appointed to the Council.

{c)(1) Except with respect to terms of
office of the initial Council, the term of
office for each member of the Council
shall begin on January 1 or such other

date that may be approved by the
Secretary.

(2) The term of office for the initial
Council shall begin immediately
following appointment by the Secretary,
except that time in the interim period
from appointment until the following
January 1, or other date that is the
generally applicable beginning date for
terms under paragraph (c)(1) approved
by the Secretary, shall not count toward
the initial term of office.

(d) Council members shall serve
during the term of office for which they
are appointed and have qualified, and
until their successors are appointed and
have qualified.

(e)(1) No member shall serve more
than two successive three-year terms,
except as provided in paragraph
(e)(2)(ii).

(2)(i) Those members serving initial
terms of two or three years may serve
one successive three-year term.

(ii) Those members serving initial
terms of one year may serve two
successive three-year terms.

§ 1209.35 Vacancles.

(a) To fill any vacancy occasioned by
the death, removal, resignation, or
disqualification of any member of the
Council, the Secretary may appoint a
successor from the most recent
nominations submitted for open
positions on the Council assigned to the
region that the vacant position
represents, or the Secretary may obtain
nominees to fill such vacancy in such
manner as the Secretary, by regulation,
deems appropriate. Each such successor
appointment shall be for the remainder
of the term vacated. A vacancy will not
be required to be filled if the unexpired
term is less than six months.

(b)(1) No successor appointed to a
vacated term of office shall serve more
than two successive three-year terms on
the Council, except as provided in
paragraph (b)(2)(ii).

{2)(i) Any successor serving longer
than one year may serve one successive
three-year term.

(ii) Any successor serving one year or
less may serve two successive three-
year terms. ’

(c) If a member of the Council
consistently refuses to perform the
duties of a member of the Council, or if a
member of the Council is known to be
engaged in acts of dishonesty or willful
misconduct, the Council may
recommend to the Secretary that the
member be removed from office. If the

-Secretary finds the recommendation of

the Council shows adequate cause, the
Secretary shall remove such member
from office. Further, without
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recommendation of the Council, a
member may be removed by the
Secretary upon showing of adequate
cause, including the failure by a member
to submit reports or remit assessments
required under this part, if the Secretary
determines that such member's
continued service would be detrimental
to the achievement of the purposes of
the Act.

§ 1209.36 Procedure.

(a) At a properly convened meeting of
the Council, a majority of the members
shall constitute a quorum.,

(b) Each member of the Council will
be entitled to one vote on any matter put
to the Council, and the motion will carry
if supported by a simple majority of
those voting. At assembled meetings of
the Council, all votes will be cast in
person.

(c) In lieu of voting at a properly
convened meeting and, when in the
opinion of the chairperson of the
Council such action is considered
necessary, the Council may take action
upon the concurring votes of a majority
of its members by mail, telephone, or
telegraph, or any other such means of
communication, but any such action
shall be confirmed promptly in writing.
In that event, all members must be
notified and provided the opportunity to
vote. Any action so taken shall have the
same force and effect as though such
action had been taken at a properly
convened meeting of the Council. All
votes shall be recorded in Council
minutes.

(d) Meetings of the Council may be
conducted by electronic
communications, provided that each
member is given prior notice of the
meeting and has an opportunity to be
present either physically or by
electronic connection.

(e) The organization of the Council
and the procedures for conducting
meetings of the Council shall be in
accordance with its bylaws, which shall
be established by the Council and
approved by the Secretary.

§ 1209.37 Compensation and
relmbursement.

The members of the Council shall
serve without compensation but shall be
reimbursed for necessary and
reasonable expenses, including a
reasonable per diem allowance, as
approved by the Council and the
Secretary, incurred by such members in
the performance of their responsibilities
under this subpart.

§ 1209.38 Powers.

The Council shall have the following
“owers:

{a) To receive and evaluate or, on Its
own initiative, develop and budget for
proposed programs, plans, or projects to
promote the use of mushrooms, as well
as proposed programs, plans, or projects
for research, consumer information, or
industry information, and to make
recommendations to the Secretary
regarding such proposals;

{b)} To administer the provisions of
this subpart in accordance with its terms
and provisions;

(c) To appoint or employ such
individuals as it may deem necessary,
define the duties, and determine the
compensation of each;

{d) To recommend to the Secretary
rules and regulations to effectuate the
terms and provisions of this subpart;

(e) To receive, investigate, and report
to the Secretary for action complaints of
violations of the provisions of this
subpart;

(f) To disseminate information to
producers, importers, first handlers, or
industry organizations through programs
or by direct contact using the public
postal system or other systems;

(g) To select committees and
subcommittees of Council members,
including an executive committee whose
powers and membership shall be
determined by the Council, subject to
the approval of the Secretary, and to
adopt such bylaws and other rules for
the conduct of its business as it may
deem advisable;

(h) To establish committees which
may include individuals other than
Council members, and pay the
necessary and reasonable expenses and
fees of the members of such committees;

(i) To recommend to the Secretary
amendments to this subpart;

{i) With the approval of the Secretary,
to enter into contracts or agreements
with national, regional, or State
mushroom producer organizations, or
other organizations or entities, for the
development and conduct of programs,
plans, or projects authorized under
§ 1209.40 and with such producer
organizations for other services
necessary for the implementation of this
subpart, and for the payment of the cost
thereof with funds collected and
received pursuant to this subpart. The
Council shall not contract with any
producer or importer for the purpose of
mushroom promotion or research. The
Council may lease physical facilities
from a producer or importer for such
promotion or research, if such an
arrangement is determined to be cost
effective by the Council and approved
by the Secretary. Any contract or
agreement shall provide that:

{1) The contractor or agreeing party
shall develop and submit to the Council

a program, plan, or project together with
a budget or budgets that shall show the
estimated cost to be incurred for such
program, plan, or project;

(2} Any such program, plan, or project
shall become effective upon approval of
the Secretary;

(3) The contracting or agreeing party
shall keep accurate records of all of its
transactions and make periodic reports
to the Council of activities conducted,
submit accountings for funds received
and expended, and make such other
reports as the Secretary or the Council
may require; and the Secretary may
audit the records of the contracting or
agreeing party periodically; and

(4) Any subcontractor who enters into
a contract with a Council contractor and
who receives or otherwise uses funds
allocated by the Council shall be subject
to the same provisions as the contractor;

(k) With the approval of the Secretary,
to invest, pending disbursement
pursuant to a program, plan, or project.
funds collected through assessments
provided for in § 1209.51, and any other
funds received by the Council in, and
only in, obligations of the United States
or any agency thereof, in general
obligations of any State or any political
subdivision thereof, in any interest-
bearing account or certificate of deposit
of a bank that is a member of the
Federal Reserve System, or in
obligations fully guaranteed as to
principal and interest by the United
States;

(1) Such other powers as may be
approved by the Secretary; and

{m) To develop and propose to the
Secretary voluntary quality and grade
standards for mushrooms, if the Council
determines that such quality and grade
standards would benefit the promotion
of mushrooms.

§1209.39 Dutles.

The Council shall have the following
duties:

(a) To meet not less than annually,
and to organize and select from among
its members a chairperson and such
other officers as may be necessary;

(b) To evaluate or develop, and
submit to the Secretary for approval,
promotion, research, consumer
information, and industry information
programs, plans, or projects;

(c) To prepare for each fiscal year,
and submit to the Secretary for approval
at least 80 days prior to the beginning of
each fiscal year, a budget of its
anticipated expenses and disbursements
in the administration of this subpart, as
provided in § 2109.50.

(d) To maintain such books and
records, which shall be available to the
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Secretary for inspection and audit, and
to prepare and submit such reports from
time to time to the Secretary, as the
Secretary may prescribe, and to make
appropriate accounting with respect to
the receipt and disbursement of all
funds entrusted to it;

(e) To prepare and make public, at
least annually, a report of its activities
carried out, and an accounting for funds
received and expended;

{f) To cause its financial statements to
be prepared in conformity with
generally accepted accounting principles
and to be audited by an independent
certified public accountant in
accordance with generally accepted
auditing standards at least once each
fiscal year and at such other times as
the Secretary may request, and submit a
copy of each such audit to the Secretary;

{g) To give the Secretary the same
notice of meetings of the Council as is
given to members in order that the
Secretary, or a representative of the
Secretary, may attend such meetings;

{h) To submit to the Secretary such
information as may be requested
pursuant to this subpart;

(i) To keep minutes, books, and
records that clearly reflect all the acts
and transactions of the Council. Minutes
of each Council meeting shall be
promptly reported to the Secretary;

{j) To act as intermediary between the
Secretary and any producer or importer;
(k) To follow the Department's equal

opportunity/civil rights policies; and

{}) To work to achieve an effective,
continuous, and coordinated program of
promotion, research, consumer
information, and industry information
designed to strengthen the mushroom
industry's position in the marketplace,
maintain and expand existing markets
and uses for mushrooms, develop new
markets and uses for mushrooms, and to
carry out programs, plans, and projects
designed to provide maximum benefits
to the mushroom industry.

Promotion, Research, Consumer
Information, and Industry Information

§ 1209.40 Programs, pians, and projects.

(a) The Council shall receive and
evaluate, or on its own initiative
develop, and submit to the Secretary for
approval any program, plan, or project
authorized under this subpart. Such
programs, plans, or projects shall
provide for:

(1) The establishment, issuance,
effectuation, and administration of
appropriate programs for promotion,
research, consumer information, and-
industry information with respect to
mushrooms; and

{2) The establishment and conduct of
research and studies with respect to the
sale, distribution, marketing, and use of
mushrooms and mushroom products,
and the creation of new products
thereof, to the end that marketing and
use of mushrooms may be encouraged,
expanded, improved or made more
acceptable. However, as prescribed by
the Act, nothing in this subpart may be
construed to authorize mandatory
requirements for quality control, grade
standards, supply management
programs, or other programs that would
control production or otherwise limit the
right of individual producers to produce
mushrooms.

(b) No program, plan, or project shall
be implemented prior to its approval by
the Secretary. Once a program, plan, or
project is 8o approved, the Council shall
take appropriate steps to implement it.

(c) Each program, plan, or project
implemented under this subpart shall be
reviewed or evaluated periodically by
the Council to ensure that it contributes
to an effective program of promotion,
research, consumer information, or
industry information. If it is found by the
Council that any such program, plan, or.
project does not contribute to an
effective program of promotion,
research, consumer information, or
industry information, then the Council
shall terminate such program, plan, or
project.

{d) In carrying out any program, plan,
or project, no reference to a brand name,
trade name, or State or regional
identification of any mushrooms or
mushroom product shall be made. In
addition, no program, plan, or project
shall make use of unfair or deceptive
acts or practices with respect to the
quality, value, or use of any competing
product.

Expenses and Assessments

§ 1209.50 Budget and expenses,

(a)(1) At least 60 days prior to the
beginning of each fiscal year, and as
may be necessary thereafter, the
Council shall prepare and submit to the
Secretary a budget for the fiscal year
covering its antlcrpated expenses and
disbursements in administering this
subpart. Each such budget shall include:

(i) A statement of objectives and
strategy for each program, plan, or
project;

(ii) A summary of anticipated revenue,

with comparative data for at least one - -

preceding year;
(iii) A summary of proposed -

expenditures for. eaeh program, plan, or .

project; and

(iv) Staff and administrative expense -
breakdowns, with comparative data for
at least one preceding year.

Each budget shall include a rate of
assessment for such fiscal year -
calculated, subject to § 1209.51(b), to
provide adequate funds to defray its
proposed expenditures and to provide
for a reserve as set forth in paragraph
(e). The Council may change such rate at
any time, as provided in § 1209.51(b)(5).

(2)(i) Subject to paragraph (a)(2)(ii),
any amendment or addition to an
approved budget must be approved by
the Secretary, including shifting of funds
from one program, plan, or project to
another.

{ii) Shifts of funds which do not cause
an increase in the Council’s approved
budget and which are consistent with
governing bylaws need not have prior
approval by the Secretary.

{b) The Council is authorized to incur
such expenses, including provision for a
reasonable reserve, as the Secretary
finds are reasonable and likely to be
incurred by the Council for its
maintenance and functioning, and to-
enable it to exercise its powers and
perform its duties in accordance with
the provisions of this subpart. Such
expenses shall be paid from funds
received by the Council.

(c) The Council shall not use funds
collected or received under this subpart
to reimburse, defray, or make payment
of expenditures incurred in developing,
drafting, studying, lobbying on or
promoting the legislation authorizing
this subpart. Such prohibition includes
reimbursement, defrayment, or payment
to mushroom industry associations or
organizations, producers or importers,
lawyers, law firms, or consultants.

(d) The Council may accept voluntary
contributions, but these shall only be
used to pay expenses incurred in the
conduct of programs, plans, and
projects. Such contributions shall be free
from any encumbrance by the donor and
the Council shall retain complete control
of their use. The donor may recommend
that the whole or a portion of the
contribution be applied to an ongoing
program, plan, or project:

(e) The Council shall reimburse the
Secretary, from funds received by the
Council, for administrative costs -
incurred by the Secretary in
implementing and administering this. -
subpart, except for the salaries of
Department employees incurred in
conducting referenda.

{f) The Council may establish an:
operating monetary reserve and may . -
carry over to subsequent fiscal periods -
exoess.funds in any.reserveso. . . -
established, except that the. funds in the-
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reserve shall not exceed approximately
one fiscal year's expenses. Such reserve
funds may be used to defray any
expenses authorized under this subpart.

(g) With the approval of the Secretary,
the Council may borrow money for the
payment of administrative expenses,
subject to the same fiscal, budget, and
audit controls as other funds of the
Council.

§ 1209.51 Assessments.

(a) Any first handler initially
purchasing, or otherwise placing into the
current of commerce, mushrooms
produced in the United States shall, in
the manner as prescribed by the Council
and approved by the Secretary, collect
an assessment based upon the number
of pounds of mushrcoms marketed in the
United States for the account of the
praducer, and remit the assessment to
the Council.

(b) The rate of assessment effective
during any fiscal year shall be the rate
specified in the budget for such fiscal
year approved by the Secretary, except
that:

(1) The rate of assessment during the
first year this subpart is in effact shall
not exceed one-quarter of one cent per
pound of mushrooms marketed, or the
equivalent thereof.

(2) The rate of assessment during the
second year this subpart is in effect
shall not exceed one-third of one cent
per pound of mushrooms marketed, or
the equivalent thereof.

(3) The rate of assessment during the
third year this subpart is in effect shall
not exceed cne-half of one cent per
pound of mushrooms marketed, or the
equivalent thereof.

(4) The rate of assessment during each
of the fourth and following years this
subpart is in effect shall not exceed one
cent per pound of mushrooms marketed,
or the equivalent thereof.

(5) The Council may change the rate
of assessment for a fiscal year at any
time with the approval of the Secretary
as necessary to reflect changed
circumstances, except that any such
changed rate may not exceed the level
of assessment specified in paragraphs
{b) {1}, (2), (3), or (4), whichever is
applicable.

(c) Any person marketing mushrooms
of that person’s own production to
consumers in the United States, either
directly or through retail or wholesale
outlets, shall be considered a first
handler and shall remit to the Council
an assessment on such mushrooms at
the rate per-pound then in effect, and in
such form and manner prescribed by the
Council.

(d) Only one assessment shall be paid
on each unit of mushrooms marketed.

(e)(1) Each importer of mushrooms
shall pay an assessment to the Council
on mushrooms imported for marketing in
the United States, through the U.S.
Customs Service or in such other
manner as may be established by rules
and regulations approved by the
Secretary.

(2) The per-pound assessment rate for
imported mushrooms shall be the same
as the rate provided for mushrooms
produced in the United States.

(3) The import assessment shall be
vniformly applied to all imported
mushrooms that are identified by the
number, 0709.51.0000, in the Harmonized
Tariff Schedule of the United States or
any other number used to iden*ify fresh
mushrooms.

(4) The assessment due on imported
mushrooms shall be paid when the
mushrooms are entered or withdrawn
for consumption in the United States, or
at such other time as may be established
by rules and regulations prescribed by
the Council and approved by the
Secretary and under such procedures as
are provided in such rules and
regulations.

{5) Only one assessment shall be paid
on each unit of mushrooms imported.

(f} The collection of assessments
under this section shall commence on all
mushrooms marketed or imported in the
United States on or after the date
established by the Secretary, and shall
continue until terminated by the
Secretary. If the Council is not
constituted on the date the first
assessments are to be collected, the
Secretary shall have the authority to
receive assessments on behalf of the
Council and may hold such assessments
until the Council is constituted, then
remit such assessments to the Council.

(g)(1) Each person responible for
remitting assessments under paragraphs
(a), (c), or (e) shall remit the amounts
due from assessments to the Council on
a monthly basis no later than the
fifteenth day of the month following the
month in which the mushrooms were
marketed, in such manner as prescribed
by the Council.

(2)(i) A late payment charge shall be
imposed on any person that fails to
remit to the Council the total amount for
which the person is liable on or before
the payment due date established under
this section. The amount of the late
payment charge shall be prescribed in
rules and regulations as approved by the
Secretary.

(ii) An additional charge shall be
imposed on any person subject to a late
payment charge, in the form of interest
on the outstanding portion of any
amount for which the person is liable.

. The rate of interest shall be prescribed

in rules and regulations as approved by
the Secretary

(3) Any assessment that is determined
to be owing at a date later than the
payment due date established under this
section, due to a person’s failure to
submit a report to the Council by the
payment due date, shall be considered
to have been payable on the payment
due date. Under such a situation,
paragraphs (g)(2)(i) and (g)(2)(ii) of this
section shall be applicable.

(h) The Council, with the approval of
the Secretary, may enter into
agreements authorizing other
organizations to collect assessments in
its behalf. Any such organization shall
be required to maintain the
confidentiality of such information as is
required by the Council for collection
purposes. Any reimbursement by the
Council for such services shall be based
on reasonable charges for services
rendered.

(i)} The Council is hereby authorized to
accept advance payment of assessments
for the fiscal year by any person, that
shall be credited toward any amount for
which such person may become liable.
The Council shall not be obligated to
pay interest on any advance payment.

§ 1206.52 Exemption from assessment.

(a) Persons that produce or import less
than 500,000 pounds of mushrooms
annually shall be exempt from the
assessment.

(b) To claim such exemption, such
persons shall annually submit an
application to the Council, on a form
provided by the Council, stating that the
person’s production or importation of
mushrooms shall not exceed 500,000
pounds for the year for which the
exemption is claimed.

(c) Mushrooms produced in the United
States that are exported are exempt
from assessment and are subject to such
safeguards as prescribed in rules and
regulations to prevent improper use of
this exemption.

(d) Imported mushrooms used for
processing are exempt from assessment
and are subject to such safeguards as
prescribed in rules and regulations to
prevent improper use of this exemption.

(e} Should an exempted person’s
production or volume of imports exceed
500,000 pounds of mushrooms during
any year in which exemption is granted,
such person shall be responsible for the
payment of assessments on all
mushrooms produced or imported during
such year.
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- §1209.53 Influencing governmental
actlon.

No funds received by the Council
under this subpart shall in any manner
be used for the purpose of influencing
legislation or governmental policy or
action, except to develop and
recommend to the Secretary
amendments to this subpart, and to
submit to the Secretary proposed
voluntary grade and quality standards
for mushrooms.

Reports, Books and Records

§ 1209.60 Reports.

{a) Each producer marketing
mushrooms of that person’s own
production directly to consumers, and
each first handler responsible for the
collection of assessments under
§ 1209.51(a) shall be required to report
monthly to the Council, on a form
provided by the Council, such
information as may be required under
this subpart or any rules and regulations
issued thereunder. Such information
shall include, but not be limited to, the
following:

(1) The first handler's name, address,
and telephone number;

(2) Date of report, which is also the
date of payment to the Council;

(3) Period covered by the repert;

(4) The number of pounds of
mushrooms purchased, initially
transferred, or that in any qther manner
are subject to the collection of
assessments, and a copy of a certificate
of exemption, claiming exemption under
§ 1209.52 from those who claim such
exemptions;

(5) The amount of assessments
remitted; and

(6) The basis, if necessary. to show
why the remittance is less than the
number of pounds of mushrooms
determined under paragraph (a)(4)
multiplied by the applicable assessment
rate. .
(b) If determined necessary by the
Council and approved by the Secretary,
each importer shall file with the Council
periodic reports, on a form provided by
the Council, containing at ]east the
following information:

(1) The importer's name, address, and
telephone number;

(2) The quantity of mushrooms
entered or withdrawn for consumption
in the United States during the period
covered by the report; and

(3) The amount of assessments paid to
the U.S: Customs Service at the tlme of
such entry or withdrawal.

(c) The words final report shall be
shown on the last report at the end of
each fiscal year.

§ 1209.61 Books and records.

Each person who is subject to this
subpart shall maintain and make

" available for inspection by the Council

or the Secretary such books and records
as are deemed necessary by the Council,
with the approval of the Secretary, to
carry out the provisions of this subpart
and any rules and regulations issued
hereunder, including such books and
records as are necessary to verify any
reports required. Such books and
records shall be retained for at least two
years beyond the fiscal year of their
applicability.

§ 1209.62 Confidential treatment.

All information obtained from books,
records, or reports under the Act, this
subpart, and the rules and regulations.
issued thereunder shall be kept

confidential by all persons, including ail .
employees and former employees of the -

Council, all officers and employees and
former officers and employees of the
Department, and all officers and
employees and former officers and
employees of contracting and
subcontracting agencies or agreeing
parties having access to such
information, and shall not be available
to Council members or any other
producers or importers. Only those
persons having a specific need for such
information to effectively administer the
provisions of this subpart shall have
access to such information. Only such
information so obtained as‘the Secretary
deems relevant shall be disclosed by
them, and then only-in a suit or
administrative hearing brought at the
direction, or on the request, of the
Secretary, or to which the Secretary or -
any officer of the United States is a
party, and involving this subpart.
Nothing in this section shall be deemed
to prohibit: -

{(a) The issuance of general statements
based upon the reports of the number of
persons subject to this subpart or
statistical data collected therefrom,
which statements do not identify the
infgrmation furnished by any person; -
an

(b) The publication, by direction of the -

Secretary, of the name of any person
who has been adjudged to have violated
this subpart, together with a statement
of the particular provisions of this
subpart violated by such person.

" Miscellaneous

§ 1209.70 . Right of the.Secretary.

All fiscal matters, programs, plans, or
projects; rules or regulations, reports, or

- other substantive actions proposed and -

prepared by the Council shall be-

submitted to the Secretary for approval.. .

§ 1209.71 Suspension or termination..

(a) Whenever the Secretary finds that
this subpart or any provision thereof

" obstructs or does not tend to effectuate '

the declared policy of the Act, the
Secretary shall terminate or suspend the -
operation of this subpart or such
provision thereof.

(b)(1) Five years after the date on
which this subpart becomes effective,
the Secretary shall conduct a
referendum among producers and
importers to determine whether they
favor continuation, termination, or
suspension of this subpart.

{2) Effective beginning three years
after the date on which this subpart
becomes effective, the Secretary, on
request of a representative group
comprising 30 percent or more of the
number of mushroom producers and
importers, may conduct a referendum to
determine whether producers and
importers favor termination or
suspension of this subpart.

{(3) Whenever the Secretary
determines that suspension or
termination of this subpart is favored by
a majority of the mushroom producers
and importers voting in a referendum
under paragraphs {b)(1) or (2} who,
during a representative period
determined by the Secretary, have been
engaged in producing and importing
mushrooms and who, on average,
annually produced and imported more
than 50 percent of the volume of
mushrooms produced and imported by
all those producers and importers voting

in the referendum, the Secretary shall:

(i) Suspend or terminate, as .
appropriate, collection of assessments
within six months after making such
determination; and

(ii) Suspend or terminate, as
appropriate, all activities under this
subpart in an orderly manner as soon as -
practicable.

(4) Referenda conducted under this
subsection shall be conducted in such
manner asthe Secretary may prescribe.

§ 1209.72 . Procesdings after termination.

(a) Upon the termination of this
subpart, the Council shall recommend
not more than five of its members to the

. Secretary to serve as trustees for the

purpose of liquidating the affairs of the

- Council. Such persons, upon designation

by the Secretary, shall become trustees

- of all the funds and property owned, in- -

the possession of, or under the control of :
the Council, including any claims unpaid
or property not delivered, or any other .-
claim existing at the time of such
termination. .

(b) The trustees shall:
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(1) Continue in such capacity until
discharged by the Secretary;

(2) Carry out the obligations of the
Council under any contract or
agreement entered into by it under this
subpart;

(3} From time to time account for all
receipts and disbursements, and deliver
all property on hand, together with all
books and records of the Council and of
the trustees, to such persons as the
Secretary may direct; and

(4) Upon the request of the Secretary,
execute such assignments or other
instruments necessary or appropriate to
vest in such persons full title and right to
all of the funds, property, and claims
vested in the Council or the trustees
under this subpart.

(c) Any person to whom funds,
property, or claims have been
transferred or delivered under this
subpart shall be subject to the same
obligations imposed upon the Council
and upon the trustees.

(d) Any residual funds not required to
defray the necessary expenses of
liquidation shall be turned over to the
Secretary to be used, to the extent
practicable, in the interest of continuing
one or more of the promotion, research,
consumer information, or industry
information programs, plans, or projects
authorized under this subpart.

§ 1209.73 Effect of termination or
amendment.

Unless otherwise expressly provided
by the Secretary, the termination of this .
subpart or of any rule and regulation
issued under this subpart, or the
issuance of any amendment to such
provisions, shall not:

(a) Affect or waive any right, duty,
obligation, or liability that shall have
arisen or may hereafter arise in
connection with any provision of this
subpart or any such rules or regulations;

(b) Release or extinguish any violation
of this subpart or any such rules or
regulations; or

(c) Affect or impair any rights or
remedies of the United States, the
Secretary, or any person with respect to
any such violation.

§ 1209.74 Personal liability.

No member or employee of the
Council shall be held personally
responsible, either individually or
jointly, in any way whatsoever, to any
person for errors in judgment, mistakes,
or other acts of either commission or
omission of such member or employee
under this subpart, except for acts of
dishonesty or willful misconduct.

§ 1209.75 Patents, copyrights, inventions,
publications, and product formulations.

Any patents, copyrights, inventions,
publications, or product formulations
developed through the use of funds
received by the Council under this
subpart shall be the property of the
United States Government as
represented by the Council and shall,
along with any rents, royalties, residual
payments, or other income from the
rental, sale, leasing, franchising, or other
uses of such patents, copyrights,
inventions, publications, or product
formulations inure to the benefit of the
Council and be considered income
subject to the same fiscal, budget, and
audit controls as other funds of the
Council. Upon termination of this
subpart, § 1209.72 shall apply to
determine disposition of all such
property.

§ 1209.76 Amendments.

Amendments to this subpart may be
proposed, from time to time, by the
Council or by any interested person
affected by the provisions of the Act,
including the Secretary.

§ 1209.77 Separabllity.

If any provision of this subpart is
declared invalid, or the applicability
thereof to any person or circumstances
is held invalid, the validity of the
remainder of this subpart or the
applicability thereof to other persons or
circumstances shall not be affected
thereby.

Dated: December 11, 1991.
Jo Ann R. Smith,

Assistant Secretary, Marketing and
Inspection Services.

[FR Doc. 92-921 Filed 1-14-92; 8:45 am]
BILLING CODE 3410-02-M

Farmers Home Administration
7 CFR Part 1944

Housing Preservation Grant Program

AGENCY: Farmers Home Administration,
USDA.

ACTION: Proposed rule.

SUMMARY: The Farmers Home
Administration (FmHA) proposes to
amend its Housing Preservation Grant
Regulations. The intended effect is to
provide repair and rehabilitation
assistance to owner(s} of single or multi-
unit rental properties and cooperative
housing projects. These revisions will
bring the regulations into conformance
with existing requirements to
authorizing legislation for the Housing
Preservation Grant program, section 533

of the Housing Act of 1949, 42 U.S.C.
1490m.

DATES: Comments must be received on
or before March 16, 1992.

ADDRESSES: Submit written comments
in duplicate to the office of the Chief,
Regulations, Analysis and Control
Branch, Farmers Home Administration,
room 6348, South Agriculture Building,
Washington, DC 20250. All comments
made pursuant to this notice will be
available for public inspection at the
above address. The reporting and
recordkeeping requirements contained
in this regulation have been submitted
to the Office of Management and Budget
for review under section 3504(h) of the
Paperwork Reduction Act of 1980. Public
reporting burden for this collection of
information is estimated to vary from 10
minutes to 12 hours per response, with
an average of 1.35 hours per response
including time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information,
including suggestions for reducing this
burden, to Department of Agriculture,
Clearance Officer, OIRM, room 404-W,
Washington, DC 20250; and to the Office
of Management and Budget, attention:
Desk Officer for the Farmers Home
Administration, Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT:
John Pentecost, Branch Chief, Special
Authorities Branch, Multiple Housing
Processing Division, FmHA, USDA,
Washington, DC 20250, Telephone (202)
382-1606 (This is not a toll-free number).

SUPPLEMENTARY INFORMATION:

Classification

This action has been reviewed under
USDA procedures established in
Departmental Regulation 1512-1 which
implements Executive Order 12291, and
has been determined “nonmajor.” It will
not result in an annual effect on the
economy of $100 million or more: a
major increase in costs or prices for
consumers, individual industries,
Federal, State or local governments,
agencies, or geographic regions, or
significant adverse effects on
competition, employment investment,
productivity, innovation, or on the
ability of United States based
enterprises to compete with foreign
based enterprises in domestic or export
markets,

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.” It
is the determination of FmHA that this
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action does not constitute a major
Federal action significantly affecting the
quality of the human environment and,
in accordance with the National
Environmental Policy Act of 1968, Public
Law 91-190, an environmental impact
statement is not required.

Programs Affected

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under number 10.433, Housing
Preservation Grant,

Intergovernmental Consultation

This program is subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials (7 CFR part 3015, subpart V, 48
FR 29112, June 24, 1983).

Regulatory Flexibility Act

The Administrator has determined
that the proposed action will not have a
significant economic impact on a
substantial number of small entities
because it contains normal business
recordkeeping requirements and
minimal essential reporting
requirements. The proposed action will
only affect a small number of rural
communities.

General Information

This proposed rule incorporates the
provisions of section 533 of the Housing
Act of 1949, 42 U.S.C, 1490m, allowing
for Housing Preservation Grant
assistance to repair and rehabilitate
single and mult-unit rental properties
and cooperative housing units, in
addition to existing single family
housing units.

Significant Changes

In addition to making a major change
of expanding the program to include
single and multi-unit rental properties
and co-ops, FmHA is making the
following major changes and seeks
comment on same, The addition of
§ 1944.654 covering Debarment and
Suspension regulations, as well as the
applicable requirements on the Drug
Free Workplace Act.

The addition of the following
definitions in § 1944.656: Cooperative
(Co-op); Household; Overcrowding;
Rental Properties; and Tenant.

A section on applicant eligibility
(§ 1944.658(e)) stating that nonprofit
entities, where a proposal exists solely
on an identity of interest, is not eligible.

Removing references to the program
being operated out of the State Office at
the discretion of the State Director.

Re-defining income of recipients to
include all income from persons residing
in the household.

Adding § 1944.662 to define the
eligibility of HPG assistance on rental
properties or co-ops and § 1944.663 ¢n
the ownership agreement requirements
between the HPG Grantee and the
rental property owner or co-op.

Reducing in § 1944.664(e) the amount
of HPG funds to be used for cosmetic
purposes from twenty-five percent to
twenty percent.

Adding § 1944.667 to define relocation
and displacement requirements.

Expanding § 1944.671 to include the
Fair Housing Act requirements and
define outreach efforts.

Under § 1944.679, Project Selection
Criteria, the following changes:

{a) (1) in defining financially feasible;

(b) {4) in changing the awarding of 5
points to an application where the
percent of HPG funds used for
administration purposes is less than
twenty percent to a sliding scale;

{7) in adding the awarding of points
for a HPG program involving rental
properties or co-ops;

(c) Adding language to eliminate
(hopefully) a “lottery” system in case of
a tie; and in eliminating the awarding of
ten points (also previously referenced in
§ 1944.686) to existing grantees.

And finally, adding § 1944.689 which
covers long-term monitoring
requirements by the grantee.

List of Subjects for 7 CFR Part 1944

Grant programs—Housing and
community development, Handicapped,
Loan programs—Housing and
community development, Nonprofit
organizations, Rural housing.

Therefore, as proposed, chapter XVIII,
title 7, Code of Federal Regulations, is
amended as follows:

PART 1944—HOUSING

1. The authority citation for part 1944
continues to read as follows:

Authority: 42 U.S.C. 1480; 5 U.S.C. 301; 7
CFR 2.23 and 2.70.

Subpart N—Housing Preservation
Grants

2. Section 1944.651 is revised to read
as follows:

§ 1944.651 General.

(a) This subpart sets forth the policies
and procedures for making grants under
section 533 of the Housing Act of 1949,
42 U.S.C. 1490{m), to provide funds to
eligible applicants (hereafter also
referred to as “grantee(s)") to conduct
housing preservation programs
benefiting very low- and low-income

rural residents, Program funds cover
part or all of the grantee's cost of
providing loans, grants, interest
reduction payments or other assistance
to eligible homeowners, owners of single
or multiple unit rental properties or for
the benefit of owners (as occupants) of
consumer cooperative housing projects
(hereafter also referred to as co-ops).
Such assistance will be used to reduce
the cost of repair and rehabilitation, to
remove or correct health or safety
hazards, to comply with applicable
development standards or codes, or to
make needed repairs to improve the
general living conditions of the
resident(s), including improved
accessibility by handicapped persons.

{b) The Farmers Home Administration
(FmHA) will provide Housing
Preservation Grant (HPG) assistance to
grantees who are responsible for
providing assistance to eligible persons
without discrimination because of race,
color, religion, sex, national origin, age,
familial status, or handicap if such
person has capacity to contract.

{c) The preapplication must only
address a proposal to finance repairs
and rehabilitation activities to
individual housing or rental properties
or co-ops. Any combination proposal
will not be accepted.

3. Section 1944.652 is amended by
revising paragraphs {a) and (b} to read
as follows:

§ 1944.652 Policy.

(a) The policy of FmHA is to provide
housing preservation grants to grantees
to operate a program which finances
repair and rehabilitation activities to
individual housing, rental properties, or
co-ops for very low- and low-income
persons. Grantees are expected to:

(1) Coordinate and leverage funding
for repair and rehabilitation activities
with housing and community
development organizations and/or
activities operating in the same
geographic area; and (2) focus the
program to rural areas and smaller
communities so that it serves very low-
and low-income persons.

(b} FmHA intends to permit grantees
considerable latitude in program design
and administration. The forms or types
of assistance must provide the greatest
long term benefit to the greatest number
of persons residing in individual
housing, rental properties, or co-ops
needing repair and rehabilitation.

* * * * *

4, Section 1944.853 is revised to read
as follows: .
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§ 1944.653 Objective.

The objective of the HPG program is
to repair or rehabilitate individual
housing, rental properties, or co-ops
owned and/or occupied by very low-
and low-income rural persons. Grantees
will provide eligible homeowners,
owners of rental properties, and owners
of co-ops with financial assistance
through loans, grants, interest reduction
payments or other comparable financial
assistance for necessary repairs and
rehabilitation.

5. Section 1944.654 is added to read as
follows:

§ 1944.654 Debarment and suspension—-
drug-free workplace.

(a) For purposes of this subpart,
Exhibit A of subpart M of part 1840
(available in any FmHA office) requires
all FmHA applicants for a HPG to sign
and submit with their preapplication,
Form AD 1047, “Certification Regarding
Debarment, Suspension, and Other
Responsibility Matters—Primary
Covered Transactions,” which basically
states that the applicant has not been
debarred or suspended from
Government assistance. Further, all
grantees after receiving a HPG must
obtain a signed certification (Form AD
1048, “Certification Regarding
Debarment, Suspension, Ineligibility and
Voluntary Exclusion—Lower Tier
Covered Transactions”) from all persons
or entities (excluding homeowner
recipients) that the grantee does
business with as a result of the HPG.
Grantees are responsible for informing
these persons or entities of the
provisions of Exhibit A of subpart M of
part 1940 and of maintaining Form AD
1048 in the grantee’s office.

{b) Grantees must also be made aware
of the Drug-free Workplace Act of 1988
requirements found in Exhibit A of
subpart M of part 1940. For this subpart,
a grantee is defined as any organization
who applies for or receives a direct
grant from FmHA. All preapplications
must include a signed Form AD 1049,
“Certification Regarding Drug-free
Workplace Requirements (Grants)
Alternative I—Grantees Other Than
Individuals.”

8. Section 1944.855 is added to read as
follows:

§ 1944.655 Applicant accountablility
requirements.

Applicants should be made aware of
the accountability requirements of
persons paid to influence the making of
an FmHA grant as described in subpart
S of part 1940 of this chapter. ,

7. Section 1844.656 is revised to read
as follows:

§ 1944.656 Definitions.

Reference to this subpart to District,
State, National and Finance Offices, and
to District Director, State Director, and
Administrator refer to FmHA offices and
officials and should be read as prefaced
by FmHA. Terms used in this subpart
have the following meanings:

Adjusted annual income. As defined
under § 1944.2(k) of subpart A of part
1944 of this chapter.

Applicant or grantee Any eligible
organization which applies for or
receives HPG funds under a grant
agreement.

Cooperative (Co-op). For the purposes
of the HPG program, a cooperative (co-
op) is one which:

(1) Is a corporation organized as a
consumer cooperative; (2) will operate
the housing on a nonprofit basis solely
for the benefit of the occupants; and (3}
is legally precluded from distributing, for
a minimum period of five years from the
date of HPG assistance from the
grantee, any gains or profits from
operation of the co-op. For this purpose,
any patronage refunds to occupants of
the co-op would not be considered gains
or profits. A co-op may accept non- ~
members as well as members for
occupancy in the project.

Grant agreement. The contract
between FmHA and the grantee which
sets forth the terms and conditions
under which HPG funds will be made
available. (See Exhibit A of this
subpart.)

Homeowner. For the purposes of the
HPG program, a homeowner is one who
can meet the conditions of income and
ownership under § 1944.661 of this
subpart.

Household. For the purposes of the
HPG program, a household is defined as
all persons living in a unit or dwelling
all or part of the next 12 months assisted
with HPG funds.

Housing preservation. The repair and
rehabilitation activities that contribute
to the health, safety and well-being of
the occupant, and contribute to the
structural integrity or long-term
preservation of the unit. As a result of
these activities, the overall condition of
the unit or dwelling must be raised to
meet FmHA Thermal Standards for
existing structures and applicable
development standards for existing
housing recognized by FmHA in subpart
A of part 1924 of this chapter or
standards contained in any of the
voluntary national model codes
acceptable upon review by FmHA.
Properties included on or eligible for
inclusion on the National Register of
Historic Places are subject to the

standards and conditions of § 1944.673
of this subpart.

Low-income. An adjusted annual
income that does not exceed the “lower”
income limit according to size of
household as established by the United
States Department of Housing and
Urban Development (HUD) for the
county or Metropolitan Statistical Area
(MSA) where the property is located.
Maximum low-income limits are set
forth in Exhibit C of subpart A of this
part (available in any FmHA office).

Organization. An organization is
defined as one of the following:

(1) A State, commonwealth, trust
territory, other political subdivision, or
public nonprofit corporation authorized
to receive and administer HPG funds;

{2) An Indian tribe, band, group,
nation, including Alaskan Indians,
Aleuts, Eskimos and any Alaskan
Native Village, of the United States
which is considered an eligible recipient
under the Indian Self-Determination and
Education Assistance Act (Public L. 23-
638) or under the State and Local Fiscal
Assistance Act of 1972 (Pub. L. 92-512);

(3) A private nonprofit corporation
that is owned and controlled by private
persons or interests for purposes other
than making gains or profits for the
corporation, is legally precluded from
distributing any gains or profits to its
members, and is authorized to
undertake housing development
activities; or

(4) A consortium of units of
government and/or private nonprofit
organizations which is otherwise
eligible to receive and administer HPG
funds and which meets the following
conditions:

{i) Be comprised of units of
government and/or private nonprofit
corporations that are close together,
located in the same state, and serve
areas eligible for FmHA housing
assistance; and

(ii) Have executed an agreement
among its members designating one
participating unit of government or
private nonprofit corporation as the
applicant or designating a legal entity
(such as a Council of Governments) to
be the applicant.

Overcrowding. Overcrowding is
defined as having more than the ideal
number of persons residing in a unit, as
indicated in the following table:

Ideal
Number of bedrooms

WN 4O
dapN
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Ideat
Number of bedrooms number of
persons
4 8
5 10

Rental properties. Rental properties
are defined as single-unit or multi-unit
dwellings used for occupancy by
tenants.

Rural area. The definition is § 1944.10
of subpart A of part 1944 of this chapter
applies.

Tenant. Any person who resides in a
single or multi-unit rental property and
is not an owner of that rental property.

Very low-income. An adjusted annual
income that does not exceed the very
low-income limit according to size of
household as established by HUD for
the county or MSA where the property is
located. Maximum very low-income
limits are set forth in Exhibit C of
subpart A of this part (available in any
FmHA Office).

8. Section 1944.658 is amended by
revising paragraphs (a), (c), and (d); and
by adding paragraph (e) to read as
follows:

§ 1944.658 Applicant eligibiiity.

* * * * *

(a) Be an organization as defined in
§ 1944.656 (i) of this subpart;

- * - * *

{c) Legally obligate itself to administer
HPG funds, provide an adequate
accounting of the expenditure of such
funds in compliance with the terms of
this regulation, the grant agreement, and
7 CFR parts 3015 or 3016 {available in
any FmHA office), as appropriate, and
comply with the grant agreement and
FmHA regulations;

(d) 1f the applicant is engaged in or
plans to become engage in any other
activities, they must provide sufficient
evidence and documentation that they
have adequate resources, including
financial resources, to carry on any
other programs or activities to which
they are committed without jeopardizing
the success and effectiveness of the
HPG project; and

{e) Applicants will not be considered
eligible if the applicant is:

{1) A non-profit entity and there exists
an identity of interest, as defined in
§ 1924.4(i) of subpart A of part 1924,
between the applicant and the owner{s)
of the proposed dwelling or co-op to be
rehabilitated or repaired; or

(2) if the applicants’ proposal is based
solely on an identity of interest program.

9. Section 1944.660 is revised to read
as follows:

§ 1944.660 Authorized representative of
the HPG applicant and FmHA point of
contact.

(a) FmHA will deal only with
authorized representatives designated
by the HPG applicant.

{b) FmHA has designated the District
Office as the point of initial contact for
all matters relating to the HPG program
and as the office generally responsible
for the administration of HPG projects.
Exhibit C (available in any FmHA
office), provides guidance to FmHA staff
on the HPG program.

10. Section 1944.661 is revised to read
as follows:

§ 1944.661 Individual Homeowners—
eligibility for HPG assistance.

The individual homeowners assisted
must have income that meets the low- or
very low-income definition, be the
owner of an individual dwelling at least
one year prior to the time of assistance,
and be the intended occupant of the
dwelling subsequent to the time of
assistance. The dwelling must be
located in a rural area and be in need of
housing preservation assistance. Each
homeowner is required to submit
evidence of income and ownership for
retention in the grantee's files.

(a) Income. Determination of income
will be made in accordance with
§ 1944.8 of subpart A of this part. All
members of the household, as defined in
§ 1944.656 (f) of this subpart, must be
included when determining income.
Grantees must use certifications, may
require additional information from the
homeowner, and should seek advice
from their attorney.

(b) Ownership. Evidence of ownership
may be a photostatic copy of the
instrument evidencing ownership.
Methods for assuring the intention of the
homeowner to continue to occupy the
unit after agsistance will be established
by the grantee. Any of the following will
satisfy or fulfill this requirement of
ownership:

(1) Full marketable title.

(2) An undivided or divided interest in
the property to be repaired or
rehabilitated when not all of the owners
are occupying the property. HPG
assistance may be made in such cases
when:

(i) The occupant has been living in the
house for at least one year prior to the
date of requesting assistance;

(ii) The grantee has no reason to
believe the occupant's position of
owner/occupant will be jeopardized as
a result of the improvements to be made
with HPG funds; and

(iii) In the case of a loan, and to the
extent possible, the co-owner(s) should
also sign the security instrument.

(3) A leasehold interest in the
property to be repaired. When the
potential HPG recipient's “ownership”
interest in the property is based on a
leasehold interest, the lease must be in
writing and a copy must be included in
the grantee’s file. The unexpired portion
of the lease must not be less than five
years and must permit the recipient to
make modifications to the structure
without increasing the recipient’s lease
cost.

(4) A life estate, with the right of
present possession, control, and
beneficial use of the property.

(5) Land assignments may be accepted
as evidence of ownership only for
Indians living on a reservation, when
historically the permits have been used
by the Tribe and have had the
comparable effect of a life estate.

(c) Other evidence of ownership. The
following items may be accepted as
evidence of ownership if a recorded
deed cannot be provided:

(1) Any legal instrument, whether or
not recorded, which is commonly
considered evidence of ownership.

(2) Evidence that the person{s)
receiving assistance from the HPG
grantee is listed as the owner of the
property by the local taxing authority
and is responsible for any real estate
taxes.

(3) Affidavits by others in the
community that the person(s) receiving
assistance from the HPG grantee has
occupied the property as the apparent
owner for a period of not less than 10
years, and is generally believed to be
the owner.

11. Sections 1944.663 and 1944.669 are
added to read as follows:

§ 1944.663 Eligibility of HPG assistance on
rental properties or co-ops.

(a) Ownership. The owner(s) of rental
properties or co-ops must own the
dwelling at the time of receiving
assistance from the HPG grantee. The
dwelling must be located in a rural area
and be in need of housing preservation
assistance. Evidence of ownership may
be a photostatic copy of the instrument
evidencing ownership. Owners of rental
properties and co-ops are required to
submit evidence of ownership for
retention in the grantee's files. Any of
the following will satisfy or fulfill this
requirement of ownership:

(1) Full marketable title.

(2) An undivided or divided interest in
the property to be repaired or
rehabilitated.

(3) A leasehold interest in the
property to be repaired or rehabilitated.
Ownership interest in the property is
based on a leasehold interest. The lease
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must be in writing and a copy must be
included in the grantee's file. The
unexpired portion of the lease must not
be less than five years and must permit
the recipient to make modifications to
the structure without increasing the
recipient’s lease cost.

(4) Land assignments may be accepted
as evidence of ownership only for
Indians living on a reservation, when
historically the permits have been used
by the Tribe and have had the
comparable effect of a life estate.

(b) Tenant eligibility. The following
requirements must be met in order for a
unit within a rental property or co-op to
be assisted with HPG funds:

(1) The tenant must have income that
meets the very-low or low-income
definition.

(2} The tenant must be the intended
occupant of the unit, but is not required
to have resided previously in the
dwelling.

{3) Any owner(s) who receives
assistance from a HPG grantee or a
member of the immediate family of the
owner(s), who also resides in a unit
within the dwelling to be repaired or
rehabilitated is not eligible to have their
unit repaired or rehabilitated.

(c) Identity of interest. When an
identity of interest, as defined in
§ 1924.4(i) of subpart A of part 1924,
exists between a non-profit entity and
the owner(s) of a dwelling, the property
is not eligible for assistance.

§ 1944.669 Ownership agreement between
HPG grantee and rental property owner or
co-op.

HPG assistance may be provided by a
grantee with respect to rental properties
or co-ops only if the following
conditions are met by the owner(s) or by
the co-op during a five year period
beginning on the date on which the units
in the dwelling are available for
occupancy. The HPG grantee is
responsible for preparing, executing, and
monitoring for compliance, the
ownership agreement with the owner(s)
of the rental property, or with the co-op.
The rental property owner(s) or the co-
ops are required to enter into an
ownership agreement with the grantee
to assure compliance with the
requirements of this section.

(a) Ownership Agreement. At a
minimum, the owership agreement must
include the following clauses:

(1) The owner(s) agrees to pass on to
the tenants any reduction in the debt
service payments resulting from the
HPG assistance provided by the HPG
grantee to the owner(s}

{2) The owner(s) of rental properties
agrees not to convert the units to
condominium ownership. In the case of

co-ops, the owner(s) agrees not to
convert the dwelling(s) to condominum
ownership or any form of cooperative
ownership not eligible under this
section.

(3) The owner(s) agrees not to refuse
to rent a unit to any person solely
because the person is receiving or is
eligible to receive assistance under any
Federal, State, or local housing '
assistance program.

(4) The owner(s) agrees that the units
repaired or rehabilitated will be
occupied or available for occupancy by
persons of very-low or low-income.

(5) The owner(s) agrees to enter into
and abide by written leases with the
tenants and that such leases shall
provide that the tenants may be evicted
only for good cause.

{6} The owner(s) agrees that, in the
event the owner{s) or the owner's
successors in interest fail to carry out
the requirements of this section during
the applicable period, they shall make a
payment to FmHA in an amount that
equals the total amount of assistance
provided by the grantee plus interest
thereon {without compounding) for each
year and any fraction thereof that the
asgistance was outstanding. The interest
rate shall be that as determined by
FmHA at the time of infraction taking
into account the average yield on
outstanding marketable long-term
obligation of the United States during
the month preceding the date on which
the assistance was initially made
available.

(7) The owner(s) agrees that,
notwithstanding any other provisions of
law, the HPG assistance provided to the
owner(s) shall constitute a debt which is
payable in the case of any failure of this
section and shall be secured by a
security instrument provided by the
owner(s) or co-op to the grantee, that
provides for FmHA to take such action
upon incapacity or dissolution of the
grantee.

(8) The owner(s) agrees and certifies
that the assistance is being made
available in conformity with Public Law
88-352, the “Civil Rights Act of 1964,”
and Public Law 80-284, the “Civil Rights
Act of 1968".

(b) Responsibilities of the grantee.
The grantee is responsible for insuring
through verification and monitoring that
the areas listed below are in
compliance: '

(1) That HPG funds used for lcans,
grants, or interest reduction payments
providing repair or rehabilitation
assistance to owners of rental properties
or co-ops are not in excess of seventy-
five percent (75%) of the total cost of all
repairs and rehabilitation activities
eligible for HPG assistance.

(2) That the owner(s) is not repairing
and/or rehabilitating any unit unless it
meets the requirments of § 1944.662(b) of
this subpart.

(3) That rental property units occupied
by owners or members of the owner’s
immediate family are not being repaired
and or rehabilitated.

(4) That, for multi-units not considered
eligible as a result of paragraph (b)(2) or
(b)(3) of this section, the grantee and
owner(s) shall agree on a method, if any
is needed, of determining the prorata
share of repairs and rehabilitation
activities to the dwelling, based on a
percentage of the ineligible units to the
total dwelling.

12. Section 1944.664 is amended by
redesignating paragraphs (b) through (f)
as paragraphs (c) through (g), by adding
a new paragraph (b}, and by revising
paragraph (a), newly designated
paragraphs (c)(8), (c)(10) and (c)(11), the
introductory text of newly designated
paragraph (e), and newly designated
paragraphs {f}{3), and (g)(2), to read as
follows:

§ 1944.664 Housing preservation
assistance.

(a) Grantees are responsible for
providing loans, grants or other
comparable assistance to homeowners,
owners of rental properties, or co-ops
for housing preservation as described in
§ 1944.656(g) of this subpart.

{(b) HPG funds used for loans, grants,
or interest reduction payments to
provide rental repair and/or
rehabilitation assistance to owners of
rental properties or co-ops shall not
exceed the requirements noted in
§ 1944.863(b)(1) of this subpart.

(c) * & *

(8) Alterations of the unit's interior or
exterior to provide greater accessibility
for any handicapped person;

* * ;] - -

(10} Necessary repairs to
manufactured housing provided:

(i) For homeowners only, the recipient
owns the home and the site on which
the home is situated and the homeowner
has occupied that home on that site for
at least one year prior to receiving HPG
assistance; and

(ii) For homeowners, owners of single
or multiple unit rental properties, and
co-ops, the manufactured housing is on a
permanent foundation or will be put on
a permanent foundation with HPG
funds. Advice on the requirements for a
permanent foundation is available from
FmHA. Guidance may be found in
§1944.205 of subpart E of this part and in
Exhibit J of subpart A of part 1924; or

(11) Additions to any dwelling
(conventional or manufactured) only
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when it is clearly necessary to alleviate
overcrowding or to remove health
hazards to the occupants.

- - * * *

(e) HPG funds may be used to make
improvements that do not contribute to
the health, safety and well being of the
occupant or do not materially contribute
to the structural integrity or long term
preservation of the unit. The percentage
of the funds to be used for such
purposes must not exceed twenty
percent (20%) of the total funding for the
unit(s} and/or dwelling, and such work
must be combined with improvements
listed as eligible under paragraph {c) of
this section. These improvements may
include, but are not limited to the
following:
* * * * -

(n * & &

(3) The grantee has established or
makes available a process that provides
for consumer protection to the
individual homeowner, owner of a
rental property, or co-op assisted; and

* L * * -

(g) * & &

(2) Refinance any debt or obligation of
the grantee, the individual homeowner.
owners of a rental property, or co-ops
other than obliations incurred for
eligible items covered by this section
entered into after the date of agreement
with HPG grantee.

* * * | *

13. Section 1944.665 is revised to read
as follows:

§ 1944.665 Supervision and inspection of
rehablilitation and repair work.

Grantees are responsible for
supervising all rehabilitation and repair
work financed with HPG assistance.
After all HPG work has been completed,
a final inspection must be done by a
disinterested third party, such as local
building and code enforcement officials.
If there are no such officials serving the
area where HPG activities will be
undertaken, or if the grantee would also
normally make such inspections, the
grantee must use qualified contract or
fee inspectors.

14. Section 1944.666 is amended by
revising the introductory text and
paragraphs (a}(6), (b)(3). (b)(4). (b)(6).
(b}8). and (c); and by adding paragraph
(b)(9) to read as follows.

§ 1944.666 Administrative activities and
poficies.

Grant funds are to be used primarily
for housing repair and rehabilitation
activities, Use of grant funds for direct
and indirect administrative costs is a .
secondary purpose and must not exceed.

twenty percent (20%) of the HPG funds
awarded to the grantee.

(8) LR

{6) Other reasonable travel and
miscellaneous expenses necessary to
accomplish the objectives of the specific
HPG grant which were anticipated in
the individual HPG grant proposal and
which have been approved as eligible
expenses at the time of grant approval.

(b) * N &

(3) Reimbursing personnel to perform
construction related to housing
preservation assistance. (Non-
administrative funds may be used if
construction is for housing preservation
assistance under the provisions of
§ 1944.664(f) of this subpart.)

(4) Buying property of any kind from
persons receiving assistance from the
grantee under the terms of the HPG
Agreement.

» * . - -

(6) Paying any debts, expenses, or
costs which should be the responsibility
of the individual homeowner, owner,
tenant or household member of a rental
property, or owner {member) or non-
member of a co-op receiving HPG
assistance outside the costs of repair
and rehabilitation.

* L] - * *

[8) Other costs including contributions
and donations, entertainment, fines and
penalties, interest and other financial
costs unrelated to the HPG assistance to
be provided, legislative expenses, and
any excess of cost from other grant
agreements.

{9) Paying added salaries for
employees paid by other sources, i.e.,
public agencies who pay employees to
handle grants.

(c) Advice concerning ineligible costs
may be obtained from FmHA as part of
the HPG preapplication review or when
a proposed cost appears ineligible.

* * w* L] L]

15. Section 1944.667 is added to read

as follows:

§ 1944.667 Relocation and displacement.

(a) Relocation. In accordance with the
Uniform Relocation Assistance and Real
Property Acquisition Act of 1970, public
bodies and agencies must comply with
the requirements of this Act. The
applicant must provide assistance for
relocation of displaced persons for
which assistance will be provided. HPG
funds may be used to cover costs
incurred in the relocation of displaced
persons. Department regulations found
at 7 CFR part 21 should be followed and
FmHA should be consulted for further
guidance. The applicant shall include in
its statement of activities a statement
concerning the temporary relocation.of

homeowners and/or tenants during the
period of repairs and/or rehabilitation
to the units or dwellings. Any contract
or agreement between the homeowner
and the grantee, as well as between the
grantee and the owner(s) of rental
properties and co-ops shall include 8
statement covering at a minimum:

(1) The period of relocation (if any);:
(2) the name(s) of the party (or parties)
who shall bear the cost of temporarily
relocating; and (3) if paragraph (2} of
this section is the grantee, the maximum
amount is allowed.

(b) Displacement. The applicant shall
include in its statement of activities, a
statement as to how its propased HPG

- financial assistance program shall keep

to a minimum the displacement or
homeowners and/or tenants.

16. Section 1944.668 is revised to read
as follows:

§ 1944.668 Term of grant.

HPG projects may be funded under
the terms of a grant agreement for a
period of up to two years commencing
on the date of execution of the grant
agreement by the FmHA approval
official. Term of the project will be
based upon HPG resources available for
the proposed project and the
accomplishability of the applicant’s
proposal within one or two years.
Applicants requesting a two year term
may be asked to develop a feasible one
year program if sufficient funds are not
available for a two year program.

17. Section 1944.670 is amended by
revising paragraph (a) to read as
follows:

§ 1944.670 Project income.

(a) Project income during the grant
period from loans made to homeowners,
owners of rental properties, and co-ops
is governed by 7 CFR parts 3015 and
3018. All income during the grant period,
including amounts recovered by the
grantee due to breach of agreements
between the grantee and the HPG
recipient, must be used under (and in
accordance with) the requirements of
the HPG program.

* * * *

18. Section 1944.671 is amended by
revising the section heading; and by
adding paragraphs (a}, (b). and (c).

§ 1944.671 Equal opportunity
requirements and outreach efforts.

* * * - -

(a) Fair Housing. The Fair Housing

- Act prohibits any person or entity

whose business includes engaging in
residential real estate-related
transactions to-discriminate against any
person in making loans, grants,. or other
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financial assistance for a unit or
dwelling, or which will be secured by a
unit or dwelling, because of race, color,
religion, sex, national origin, age,
familial status, or handicap. Prohibited
practices under this section include:

(1) Failing to provide any person in
connection with a residential real
estate-related transaction, information
regarding the availability of loans;
grants, or other financial assistance, or
providing information that is inaccurate
or different from that provided others;
and

(2) The term residential real estate-
related transaction includes the making
or purchasing of loans, grants, or other
financial assistance for purchasing,
constructing, improving, repairing or
rehabilitating a unit or dwelling.

(b} Outreach. In addition, the HPG
grantee is required to address an
outreach effort in their program. The
amount of outreach should sufficiently
reach the entire service area. As a
measure of compliance, the percentages
of the individuals served by the HPG
grantee should be in proportion to the
percentages of the population of the
service area by race/national origin, If
the percentages are not proportional,
then adequate justification is to be
made. Exhibit E-1 will be used to
monitor these requirements. {Further
explanation and guidance of Exhibit E-1
can be found in Exhibit E-2 and are
available in any FmHA office.) A
separate file will be maintained by the
grantee that will include the following
outreach activities:

(1) Community contacts to community
organizations, community leaders,
including minority leaders, by name,
race, and date contacted;

(2) Copies of all advertising in local
newspapers, and through other media.
Any advertising must reach the entire
service area. FmHA encourages the use
of minority-owned radio stations and
other types of media, if available, in the
service area. The grantee's file shall also
include the name of the media used, and
the percentage of its' patronage by race/
national origin; and

(3) Copies of any other advertising or
other printed material, including the
application form used. The application
form shall include the nondiscrimination
slogan: “This is an equal opportunity
program. Discrimination is prohibited by
Federal Law.”

(¢} Additional requirements. In order
to meet the Fair Housing requirements
and the nondiscrimination requirements
of title VI of the Civil Rights Act of 1964,
section 504 of the Rehabilitation Act of
1973, and the Age Discrimination Act of
1975, the HPG grantee will need to
adhere to the recommendations of .

Exhibit H of this subpart (available in
any FmHA office).

19. Section 1944.672 is amended by
revising paragraphs (a)(1), (a)(2), (a)(3),
and (b); and by adding paragraphs (a)(4)
and (a)(5) to read-as follows:

§ 1944.672 Environmenta! and
administrative requirements.
* * * - *

[a) PR

(1) The approval of an HPG grant for
the repair or rehabilitation of single or
multi-unit dwellings, 25 units or less,
shall be a Class I action. The approval
of an HPG grant for the repair or
rehabilitation of multi-unit dwellings (26
units or more) shall be considered a
Class Il action. As part of their
preapplication materials, applicants
shall submit Form FmHA 1940-20,
“Request for Environmental
Information,"” for the geographical
area(s) proposed to be served by the
program. The applicant shall refer to
Exhibit F when completing this form.
Further guidance on completing this
form will be available from the FmHA
office servicing the program.

(2) The use of HPG funds to repair or
rebabilitate specific single or multi-unit
dwellings are generally exempt from an
FmHA environmental review. However,
if such units or dwellings are located in
a floodplain or wetland or the proposed
work is not concurred in by the
Advisory Council on Historic
Preservation under the requirements of
§ 1944.673 of this subpart, an FmHA
environmental review is required.
Applicants must include in their
preapplication a process for identifying
dwellings that may receive housing
preservation assistance that will require
an environmental assessment.

(3) If such units or dwellings are not
located in a floodplain or wetland or the
proposed work is concuired in by the
Advisory Council on Historic
Preservation under the requirenien’s of
§ 1944.673 of this subpart, no
environmental review is required by
FmHA. The grantee only needs to
indicate its review and compliance with
this subpart, indicating such in each
recipient’s file is accordance with
paragraph (a)(5) of this section.

(4) However, when such a unit or
dwelling requiring an environmenta!
assessment is proposed for HPG
assistance, the grantee will immediately
contact the FmHA office designated to
service the HPG grant. Prior to approval
of HPG assistance to the recipient by
the grantee, FmHA will prepare the
environmental assessment in
accordance with subpart G of part 1940
.of this chapter with the assistance of the
grantee, as necessary. Copies wiil be

provided to the grantee for their files.
Paragraph V of Exhibit C of this subpart
provides further guidance in this area.

(5) If FmHA is required to make an
environmental assessment, the results of
the assessment will be made part of the
recipient's file. The grantee must also
include in each recipient's file:

(i) Documentaton on how the process
for historic preservation review under
§ 1944.673 of this subpart has been
complied with, including all relevant
reviews and correspondence; and (ii)
Determination whether the unit is
located in a 100-year floodplain or a
wetland.

(b) The policies, guidelines and
requirements of 7 CFR parts 3015 and
30186 apply to the acceptance and use of
HPG funds.

20. Section 1944.673 is amended by
removing paragraph (f); and by revising
paragraphs (a), (b), (b)(1), (b}(2), (b)(5).
(c), (d), and (e) to read as follows:

§ 1944.673 Historic preservation
requirements and procedures.

(a) FmHA has entered into a
Programmatic Memorandum of
Agreement {PMOA) with the National
Conference of State Historic
Preservation Officers (SHPQ) and the
Advisory Council of Historic
Preservation in order to implement the
specific requirements regarding historic
preservation contained in section 533(i)
of the enabling legislation. The PMOA,
with attachments, can be found in
FmHA Instruction 2000-FF (available in
any FmHA office).

(b) Accordingly, each applicant fcr a
HPG grant will provide, as part of its
preapplication documentation submitted
to FmHA, a description of its proposed
process for assisting very low- and low-
income persons owning historic
properties needing rehabilitation or
repair. “Historic properties” are defined
as properties that are included or
eligible for inclusion on the National
Register of Historic Place. Each HPG
proposal shall:

(1) Be developed in consultation with
the SHPO for the state in which the
applicant proposes to undertake the
HPG program;

(2} Take into account the national
historic preservation objectives set forth
at 18 U.S.C. 470-1 (1), (4), and (5)
(Attachment 1 of the PMOA) and
specifically be designed to encourage
the rehabilitation of historic properties
in a manner that realistically meets the
needs of very low- and low-income
persons while preserving the historic
and architectural character of such
buildings:

L] * » * *
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{5) Establish a system to ensure that
the rehabilitation of historic properties
is reasonably consistent with the
recommended approaches in the
Secretary of the Interior's Standards for
Rehabilitation and Guidelines for
Rehabilitating Historic Buildings (G.P.O.
1983 0-416-688 or available from any
FmHA office processing an HPG
preapplication), except as provided in
paragraph (b)(8) of this section, and that
the SHPO is afforded the opportunity to
comment on each such rehabilitation;
and
* * * * *

{c) For the purposes of paragraph
(b)(8) of this section, the Advisory
Council on Historic Preservation will
consider grantees as though they were
Federal agencies in the process
prescribed in the Council's regulations
implementing section 106 of the National
Historic Preservation Act (36 CFR part
800, Protection of Historic and Cultural
Properties), except that, should the
Council be unable to concur in an
applicant's proposal or reach agreement
with the grantee on measures to avoid
or mitigate effects on an historic
property, the Council will notify the
SHPO, the applicant or grantee and
FmHA that the entity cannot be treated
as though it were a Federal agency with
respect to the specific property under
consideration.

(d) The grantee will also notify the
FmHA office servicing its program of
notification from the Council
immediately. Upon receipt of such
notification, FmHA will assume
responsibility for completing compliance
with 36.CFR part 800, using the
procedures for an envirenmental
assessment contained in subpart G of
part 1940 of this chapter. The grantee
will assist FmHA in preparing this
assessment and may be required, if
further information is needed, to prepare
and submit Form FmHA 1940-20 for the
property, with the grantee being the
“applicant.” FmHA will work with the
grantee to develop alternative actions as
appropriate.

{e) Such assumption of responsibility
by FmHA on a particular property shall
not preclude the grantee from carrying
out the requirements of 38 CFR part 800
on other properties as though it were a
Federal agency, but no work may be
commenced on any unit or dwelling in
controversy until and unless so advised
by FmHA. _

21. Section 1944.874 is amended buy
revising the section heading and by
revising paragraphs (b) and (c) to read’
as follows: b :

§ 1944.674  Public participation and
intergovernmental review.
L] * * * *

{b) The applicant must also make its
statement of activities available to the
public for comment. The applicant must
announce the availability of its
statement of activities for review in a
newspaper of general circulation in the
project area and allow at least 15 days
for public comment. The start of this 15-
day period must occur no later than 16
days prior to the last day for acceptance
of preapplications by FmHA.

{c) The HPG program is subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. Under subpart J of part 1940 of
this chapter, “Intergovernmental Revi:w
of Farmers Home Administration
Programs and Activities,” prospective
applicants for HPG grants must submit
its statement of activities to the State
single point of contact prior to
submitting their preapplication to
FmHA. Evidence of submittal of the
statement of activities to the state single
point of contact is to be submitted with
the preapplication. Comments and

_ recommendations made through the

intergovernmental review process are
for the purpose of assuring
consideration of State and local
government views. The name of the
state single point of contact is available
from any FmHA office. This section
does not apply to Indian Tribes, bands,
groups, etc., as noted in § 1944.656 (i)(2}
of this subpart.

22, Section 1944.875 is revised to read
as follows: )

§ 1944.675 Allocation of HPG funds to
States and unsued HPG funds.

The allocation and distribution of
HPG funds is found in § 1940.578 of
subpart L of part 1940 of this chapter. -

23. Section 1944.676 is amended by
redesignating paragraphs (b)(1)(ix)
through (b)(1)(xiv) as paragraphs ,
{b)(1)(x) through (b){1){xv) paragraphs
{b)(6) and (b)(7) as paragraphs (b)(7) and
(b)(8) respectively; by adding new
paragraphs {b)(1)(ix), (b)(1)(xvi), and
(b){6); and by revising paragraph (a),
introductory text of paragraph (b)(1),
paragraphs (b)(1)(i). (5)(1)(i). ()1}
(b)(1)(vi), {b)(1)(vii), and (b)(1){viii),
newly designated paragraphs (b)(1){xi)
and (b)(1)(xiii), and paragraphs (b)(3).
(b)(5), (d). (¢). and (8.

§ 1944.676 Preapplication procedures. - - -

{a) All applicants will file an original
and two copies of Standard Form 424.1,
“Application For Federal Assistance-
{Non-construction),” and supporting .
information subsection with the - -

appropriate FmHA office. A :
preapplication package, including SF
424.1, is available in any FmHA Office.

(b) * & %

(1) A statement of activities proposed
by the applicant for its HPG program as
appropriate to the type of assistance the
applicant is proposing, including:

(i) A complete discussion of the type
of and conditions for financial
assistance for housing preservation,
including whether the request for
assistance is for a homeowner
assistance program, a rental property
assistance program, or a co-op
assistance program;

(i) The process for selecting
recipients for HPG assistance,
determining housing preservation needs
of the dwelling, identifying potential
environmental effects according to
$ 1944.872 of this subpart, performin,
the necessary work, and monitoring
inspecting work performed; .

(iii) The development standard(s) the
applicant will use for the housing
preservation work; and, if not the FmHA
development standards for existing
dwellings, the evidence of its
acceptance by the jurisdiction where the
grant will be implemented.

* * L * *

(vi) The estimated number of very
low- and low-income minority and
nonminority persons the grantee will -
assist with HPG funds; and, if a rental
property or co-op assistance program,
the number of units and the term of -
restrictive covenants on their use for. -
very low- and low-income;

{vii) The geographical area{s) to be
served by the HPG program;

{viii) The annual estimated budget for
the program period based on the
financial needs to accomplish the
objectives outlined in the proposal. The
budget should include proposed direct
and indirect administrative costs, such
as personnel, fringe benefits, travel,
equipment, supplies, contracts, and

- other cost categories, detailing those

costs for which the grantee proposes to
use the HPG grant separately from non-
HPG resources, if any. The applicant
budget should also include a schedule
(with amounts) of how the applicant
proposes to draw HPG grant funds, i.e.,
monthly, quarterly, lump sum for
program activities, etc.,

(ix) A copy of a indirect cost proposal
as required in 7 CFR parts 3015 and
3016, when the applicant has another
source of federal funding in additional
to.the FmHA HPG program,;

] * * ] *

(xi) The method of evaluation to be
used by the applicant to determine the
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effectiveness of its program which
encompasses the requirements for
quarterly reports to FmHA in
accordance with § 1944.683(b) of this
subpart and the monitoring plan for
rental properties and co-ops (when
applicable) according to § 1944.689 of
this subpart; .
* * * * *

(xiii} The use of program income, if
any, and the tracking system used for
monitoring same;

* * * * *

(xvi) The outreach efforts outlined in
§ 1944.671 (b} of this subpart.

* * * - *

(3) Evidence of the applicant’s legal
existence, including, in the case of a
private nonprofit organization, a copy
of, or an accurate reference to, the
specific provisions of State law under
which the applicant is organized; a
certified copy of the applicant’s Articles
of Incorporation and Bylaws or other
evidence of corporate existence;
certificate of incorporation for other
than public bodies; evidence of good
standing from the State when the
corporation has been in existence one
year or more; and, the names and
addresses of the applicant’s members,
directors and officers. If other
organizations are members of the
applicant-organization, or the applicant
is a consortium, the names, addresses,
and principal purpose of the other
organizations and, if a consortium,
documentation showing compliance
with § 1944.656 (i)(4) of this subpart.

L] L] * * *

(5) A brief narrative statement which
includes information about the area to
be served and the need for improved
housing (including both percentage and
actual number of both low-income and
low-income minority households and
substandard housing), the need for the
type of housing preservation assistance
being proposed, the anticipated use of
HPG resources for historic properties,
the method of evaluation to be used by
the applicant in determining the
effectiveness of its efforts (according to
paragraph (b)(1)(xi) of this section).

(6) A statement containing the
component for alleviating overcrowding
according to § 1944.656 (j) of this
subpart.

* * * * *

(d) The applicant must submit written
statements and related correspondence
reflecting compliance with § 1944.674 (a)
and (c) of this subpart regarding
consultation with local government
leaders in the preparation of its program
and the consultation with local and
state government pursuant to the
provisions of Executive Order 12372.

(e) The applicant is to make its
statement of activities available to the
public for comment prior to submission
to FmHA pursuant to § 1944.674 (b) of
this subpart. The application must
contain a description of how the
comments (if any were received) were
addressed.

{f) The applicant must submit an
original and one copy of Form FmHA
1940-20, as well as a description of the
applicant’s process for determining
whether a dwelling requires an
environmental assessment according to
§ 1944.672 of this subpart.

* * *

L - +* * *

24. Section 1944.678 is revised to read
as follows:

§ 1944.678 Preappiication submission
deadline.

Dates governing the invitation and
review of HPG preapplications will be
published annually in the Federal
Register and may be obtained from
FmHA State or District Offices.
Preapplications received after the date
specified in the Federal Register will not
be considered for funding in that fiscal
year and will be returned.

25. Section 1944.679 is amended by
revising the introductory text of
paragraph (a), paragraphs (a)(1) and
(a)(4), the introductory text of
paragraphs (b}, (b)(1), (b)(2), and (b)(3),
paragraphs (b)(3)(i), (b)(3)(ii), (b)(5), and
(b)(7); and by adding paragraphs (a)(5)
and (c) to read as follows:

§ 1944.679 Project selection criteria.

(a) Applicants must meet all of the
following threshold criteria:

(1) Provide a financially feasible
program of housing preservation
assistance. “Financially feasible” is
defined as proposed assistance which
will be affordable to the intended
recipient or result in affordable housing
for very-low and low-income persons:

* * w * *

(4) Meet the requirements of
consultation and public comment in
accordance with § 1944.674 of this
subpart; and

(5) Submit a complete preapplication
as outlined in § 1944.676 of this subpart.

(b) For applicants meeting all of the
requirements listed in paragraph (a} of
this section, FmHA will use the
weighted criteria in this paragraph in the
selection of grant recipients. Each
preapplication and its accompanying
statement of activities will be evaluated
and, based solely on the information
contained in the preapplication, the
applicant’s proposal will be numerically
rateéd on each criteria within the range

provided. The highest ranking
applicant(s) will be selected, in
accordance with § 1944.680 of this
subpart and the allocation of funds
available to the State. Exhibit D of this
subpart will be used for the rating.

(1) Points are awarded based on the
percentage of very low-income persons -
that the applicant proposes to assist,
using the following scale:

* * * * *

(2) The applicant’s proposal may be
expected to result in the following
percentage of HPG fund use to total cost
of unit preservation. This percentage
reflects maximum repair or
rehabilitation with the least possible
HPG funds due to leveraging, innovative
financial assistance, owner’s
contribution or other specified
approaches. Points are awarded based
on the following percentage of HPG
funds to total funds:

* * * * *

(3) The applicant has demonstrated its
administrative capacity in assisting very
low- and low-income persons to obtain
adequate housing based on the
following:

(i) The organization or a member of its
staff has two or more years experience
successfully managing and operating a
rehabilitation or weatherization type
program, including FmHA’s HPG
program: 10 points.

(ii) The organization or a member of
its staff has two or more years
experience successfully managing and
operating a program assisting very low-
and low-income persons obtain housing
agsistance: 10 points.

* * * * *

(5) The program will use less than
twenty percent (20%) of HPG funds for
administration purposes:

(i) Twenty-one percent or more: Not
eligible.
(ii) Twenty percent (20%): 0 points.
(iif) Nineteen percent (19%): 1 point.
(iv) Eighteen percent (18%): 2 points.
(v) Seventeen percent (17%): 3 points.
(vi) Sixteen percent (16%): 4 points.
(vii) Fifteen percent or less: 5 points.
* L * * *

{7) Points are awarded based on a
housing preservation program involving
rental units (single and multi-unit} or co-
ops (this paragraph specifically excludes
the awarding of points for a
homeownership proposal). The
dwellings will be available for
occupancy for persons of very-low or
low-income for a specified time period
of:

{i) Six thru eight years: 5 points;
(ii} Nine thru ten years: 10 points;
(iii) Eleven or more years: 15 points.
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(c) In the event more than one
preapplication receives the same
amount of points, those preapplications
will then be ranked based on the actual
percentage figure used for determining
the points under paragraph (b)(1) of this
section. Further, in the event that
preapplications are still tied, then those
preapplications still tied will be ranked
based on the percentage figures used
(low to high) in paragraph (b)(2) of this
section. Finally, if there is still a tie, then
a “lottery” system will be used.

26. Section 1944.680 is revised to read
as follows:

§ 1944.680 Limitation on grantee
selection.

After all preapplications have been
reviewed under the selection criteria
and if more than one preapplication has
met the criteria of § 1944.679(a) of this
subpart, the State Director or approval
official may not approve more than fifty
percent (50%) of the State's final
allocation to a single applicant.

27. Section 1944.681 is revised to read
as follows:

§1944.681 Application submission.

Applicants selected by FmHA will be
advised to submit a full application in
an original and two copies of SF 424.1,
and are to include any condition or
amendments that must be incorporated
into the statement of activities prior to
submitting a full application.
Instructions on submission and timing
will be provided by FmHA.

28. Section 1944.682 is amended by
revising the section heading and
introductory text and paragraphs (a), (c)
and (d) to read as follows:

§ 1944.682 Preapplication/application
review, grant approval, and requesting HPG
funds.

The FmHA District Office will review
the preapplications and applications
submitted. Further review and actions
will be taken by FmHA personnel in
accordance with Exhibit C of this
subpart. Exhibit G of this subpart will be
used by the State Office to notify the
National Office of preapplications
received, eligibility, ranking, and
amounts recommended. Preapplications
determined not eligible and/or not
meeting the selection criteria will be
notified in the manner prescribed in
Exhibit C of this subpart (available in
any FmHA office). In addition, FmHA
will document its findings and advise
the applicant of its review rights or
appeal rights (if applicable) under
subpart B of part 1800 of this chapter.
Applications determined not eligible
will be handled in the same manner. The
preapplications or applications

determined incomplete will be notified
in the manner prescribed in Exhibit C of
this subpart and will not be given
appeal rights. The State Director is
authorized to approve a HPG in
accordance with this subpart and
subpart A of part 1901 of this chapter.
The State Director may delegate this
authority in writing to designated State
Office personnel and District Directors.
Further:

(a) Grant approval is the process by
which FmHA determines that all
applicable administrative and legal
conditions for making a grant have been
met, the grant agreement is signed, and
funds have been obligated for the HPG
project. If acceptable, the approval
official will inform the applicant of
approval, having the applicant sign
Form FmHA 1940-1, “Request for
Obligation of Funds,” and Exhibit A of
this subpart. The applicant will be sent
a copy of the executed grant agreement
and Form FmHA 1940-1. Should any
conditions be attached to the grant
agreement that must be satisfied prior to
the applicant receiving any HPG funds,
the grant agreement and the conditions
will be returned to the applicant for
acceptance and acknowledgement on
the grant agreement prior to execution
by the approval official.

* * *

(c) With the executed Grant
Agreement and Form FmHA 1940-1,
FmHA will send the approved applicant
(now the “‘grantee”) copies of SF-270.
The grantee must submit an original and
two copies of SF-270 to the FmHA office
servicing the project. In addition, the
grantee must submit SF-272, “Federal .
Cash Transactions Report,” each time
an advance of funds is made. This report
shall be used by FmHA to monitor cash
advances made to the grantee.
Advances or reimbursements must be in
accordance with the grantee's budget
and statement of activities, including
any amendments, prior approved by
FmHA. Requests for reimbursement or
advances must be at least 30 calendar
days apart.

(d) If the grantee fails to submit
required reports pursuant to § 1944.683
of this subpart or is in violation of the
grant agreement, FmHA may suspend
HPG reimbursements and advances or
terminate the grant in accordance with
§ 1944.688 of this subpart and the grant
agreement.

29. Section 1944.683 is amended by
revising paragraph (a), the introductory
text of paragraphs (b) and (b)(2);
paragraphs (b)(2)(i), (b)(2){ii}, (b)(3)(i)},
(b)(3)(ii), {b)(6), (c) and (d); and by
adding paragraph (b)(7) to read as

- follows: )

§ 1944.683 Reporting requirements.

(a) SF-269, “Financial Status Report,”
is required of all grantees on a quarterly
basis. Grantees shall submit an original -
and two copies of the report to the
designated FmHA servicing office.
When preparing the Financial Status
Report, the total program outlays (Item
10, g, of SF-269) should be less any
rebates, refunds, or other discounts.
Reports must be submitted no later than
15 days after the end of each calendar
quarter.

(b) Quarterly performance reports
shall be submitted by grantees with SF-
269, in an original and two copies (see
Exhibit E-1 of this subpart.) The
quarterly report should relate the
activities during the report period to the
project’s objectives and analyze the
effectiveness of the program. As part of
the grantee's preapplication submission,
as reported by § 1944.676(b) of this
subpart, the grantee establishes its
objectives of the HPG program,
including its method of evaluation to
determine its effectiveness. Accordingly,
the report must include, but need not be
limited to, the following:

* * * * *

(2) The following specific information
for each unit or dwelling assisted:

(i) Name(s), address, and income(s) of
each homeowner assisted or the name
and address of the owner(s) or co-op for
each rental property (single or multi-
unit) or co-op assisted;

(ii) Total cost of repair/rehabilitation,
a list of major repairs made, amount
financed by HPG, and amount financed
from which other sources;.

* * * * *

(3) * ko

(i) The number of very-low and low-
income, minority and nonminority
persons assisted in obtaining adequate
housing by the HPG program through
repair and rehabilitation; and (ii) The
average cost of assistance provided to
each household.

* * * * -

(6) Objectives established for the next
reporting period, sufficiently detailed to
identify the type of assistance to be
provided, the number and type of
households to be assisted, etc.

(7) A certification that the final
building inspection reports for each
rehabilitation or repair work financed
with HPG funds for that quarter is on -
file. :

(c) The grantee should be prepared to
meet with the FmHA District Office

- servicing the project to discuss its

quarterly report shortly-after
submission. -
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(d) If the reports are not submitted in
a timely manner or if the reports
indicate that the grantee has made
unsatisfactory progress or the grantee is
not meeting its established objectives,
the District Director will recommend to
the State Director appropriate action to
resolve the indicated problem(s). If
appropriate corrective action is not
taken by the grantee, the State Director
has the discretion to not authorize
further advances by suspending the
project in accordance with § 1944.688 of
this subpart and the grant agreement.

30. Section 1944.684 is amended by
revising paragraph (a), the introductory
text of paragraphs (b} and (b)(1), and
paragraphs (c) and (d) to read as
follows:

§ 1944.684 Extending grant agreement
and modifying the statement of activities.

(a) All requests extending the original
grant agreement or modifying the HPG
program'’s statement of activities must
be in writing. Such requests will be
processed through the designated FmHA
office serving the project. The approval
official will respond to the applicant
within 30 days of receipt of the request
in the District Office.

(b) A grantee may request an
extension of the grant agreement prior
to the end of the project term specified
in the grant agreement if the grantee
anticipates that there will be grant funds
remaining and the grantee has
demonstrated its ability to conduct its
program in a manner satisfactory to
FmHA. The approval official may
approve an extension when:

(1) The grantee is likely to complete or
exceed the goals outlined in the
approved statement of activities; and

* * * * *

{c) Modifications to the statement of
activities, such as revising the processes
the grantee follows in operating the HPG
program, may be approved by the
approval official when the modifications
are for eligible purposes in accordance
with §§ 1944.664 and 1944.666 of this
subpart, meet any applicable review and
process requirements of this subpart,
and the program will continue to serve
the geographic area originally approved.
The grantee will submit its proposed
revisions together with the necessary
supporting information to FmHA prior to
modifying its operation from the
approved statement of activities.

{d) Exhibit B of this subpart will be
used for all extensions on and
modifications to the grant agreement.

31. Section 1944.686 is revised to read
as follows:

§ 1944.686 Additional grants.

An additional HPG grant may be
made when the grantee has achieved or
nearly achieved the goals established
for the previous or existing grant. The
grantee must file a preapplication for the
current fiscal year which will be
processed and compared under the
project selection criteria to others
submitted at that time.

32. Section 1944.688 is amended by
removing paragraph (e); by
redesignating paragraph (f} as (e); and
by revising paragraphs (c) and (d), and
newly designated paragraph (e} to read
as follows:

§ 1944.688 Grant evaluation, closeout,
suspension and termination.

* * * W *

(c) Grantees will have the opportunity
to appeal a suspension or termination
under FmHA's appeal procedures under
subpart b of part 1900 of this chapter.

(d) The grantee will complete the
closeout procedures as specified in the
grant agreement.

{e) The grantee will have an audit
performed upon termination or
completion of the project in accordance
with 7 CFR parts 3015 and 3018, as
applicable. As part of its final report, the
grantee will address and resolve all
audit findings.

33. Section 1944.689 is added to read
as follows:

§ 1944.689 Long-term monitoring by
grantee.

(a) The Grantee is required to perform
long-term monitoring on any housing
preservation program involving rental
properties and co-ops. This monitoring
shall be at least on an annual basis and
shall consist of, at a minimum, the
following:

(1) All requirements noted in
§ 1944.663 of this subpart;

(2) All requirements of the “ownership
agreement” executed between the
Grantee and the Rental Property Owner
or Co-op; and

(3) All requirements noted in 7 CFR
part 3015 and 3016 during the effective
period of the grant agreement.

(b} The Grantee is required to make
available to FmHA any such
information as requested by the FmHA
concerning the above. The grantee shall
submit to the FmHA servicing office an
annual report every year while the
ownership agreement is in effect. This
report shall be submitted within 15 days
after the anniversary date of termination
of the grant agreement. At a minimum,
the report will consist of a statement
that the grantee is in compliance with
this subpart.

(c) All files pertaining to such rental
property owner or co-op shall be kept
separate and shall be maintained for a
period of three years after the
termination date of the ownership
agreement.

34. Section 1944.690 is amended by
adding the following sentence at the enc
of the paragraph:

§ 1944.690 Exception authority.

* ¢ * Exception to any requirement
may also be initiated by the Assistant
Administrator for Housing.

Dated: October 31, 1991.

La Verne Ausman,

Administrator, Farmers Home
Administration.

[FR Doc. 92-919 Filed 1-14-92; 8:45 am}
BILLING CODE 3410-07-M

SMALL BUSINESS ADMINISTRATION
13 CFR Part 108

Loans to State and Local Developmen
Companies Extension of Annua!
Report Filing, etc.

AGENCY: Small Business Administration
ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule
incorporates administrative experience
and clarifies existing rules based on the
Agency's experience since the last
amendment. If adopted, this rule would:
(1) Provide more flexibility in granting a
503 company a temporary expansion of
its area of operations; {2) delete
members from the list of parties whose
names and addresses must be publishec
as part of the certification process; (3)
allow a 60 day extension on the
deadline for the filing of a 503
company’s annual report if they are
awaiting the report of their public
accountant; (4) amend the 503 Company
audit requirement; (5} add a provision
that interim financing cannot be derived
from funds obtained through other SBA
programs; {6) clarify that a small
concern (or associate) is not disallowed
from paying for goods or services for
subsequent reimbursement from an
interim lender; (7) delete a redundant
requirement that the maximum private
sector financing must be obtained; (8)
allow SBA flexibility in cases involving
503 Company injections; (9) change the
circumstances under which SBA would
disburse funds to cover borrower’s tax
liabilities on 503 loans; and (10) delete
the specific amount of the reserve
deposit and the funding fee and provide
for their publication in the Federal
Register in the event they are changed.



Federal Register / Vol. 57, No. 10 / Wednesday, January 15, 1992 / Proposed Rules

1689

DATES: Comments must be received on
or before February 14, 1992.
ADDRESSES: Comments should be sent
to LeAnn M. Oliver, Deputy Director for
Program Development, Office of Rural
Affairs and Economic Development,
Small Business Administration, 409 3rd
Street, SW., Washington DC, 20416.

FOR FURTHER INFORMATION CONTACT:
LeAnn M. Oliver, Deputy Director for
Program Development, Office of Rural
Affairs and Economic Development,
Small Business Administration,
Telephone (202) 205-6485.
SUPPLEMENTARY INFORMATION: This rule
proposes changes dictated by recent
administrative experiences and clarifies
existing rules about which guestions
have arisen.

Section 108.503-1(c)(1)(iii) would be
amended to allow SBA’s Central Office
to extend, for an additional year, a
temporary expansion of a development
company's service area when the area
of expansion is underserved. Such
expansions are currently available for
up to 1 year. This issue has arisen
because contractions in the number of
development companies have resulted
in more areas of the country having no
primary coverage. This rule is proposed
in order to assure that the 504 program
is available to all businesses, regardless
of their geographic location.

Secton 108.503-2(b) would be
amended to delete the requirement that
the names and addresses of members be
published as part of the public notice
that a development company has
applied to be certified in the 503
program. Many 503 companies have
extensive memberships reflecting broad
support from the community. The Board
of Directors is representative of the
membership as'a whole and each board
member’'s name and address must be
published under the existing and
proposed regulations. The Agency has
decided that the additional expense of
publishing long lists of member names
cannot be justified as it does not provide
significant information to the public.

Annual report filings would be
changed in two ways under this
proposal: (1) Section 108.503-3 would
allow a 60 day extension for the filing of
a 503 company's annual report if the
CDC is awaiting the report of its public
accountants. (2) The proposal would
also clarify the financial statements
requirement to accept those prepared
using Generally Accepted Accounting
Principles (GAAP).

Restrictions on interim financing
would be clarified and strengthened. A
new § 108.503-7(b)(1) would provide
that interim financing cannot be derived
from funds obtained through other SBA

programs. This clarifies SBA policy that
the Agency not be exposed to
construction financing risks. Paragraph
(b)(3) would clarify that a small concern
(or associate) is allowed to pay for
goods or services related to a project
and receive subsequent reimbursement
from an interim lender. A borrower may
make expenditures in the normal course
of business (e.g., deposits to hold orders,
etc.) that are legitimate project costs
commonly reimbursed as part of the
interim financing.

The regulation governing third party
financing would be amended to delete
the stafement that the maximum private
sector financing must be obtained. The
statement in § 108.503-8(a){3) would be
removed to decrease the potential for
misinterpretation because there are
some projects where it is desirable for
the small concern to make an injection
that is more than the required minimum.
This could result in the private sector
financing being equal to the injection
and SBA's portion. The change proposed
here would make it clear that those
situations can be accommodated.

Section 108.503-10 would give SBA
the flexibility to make sensible
arrangements related to 503 Company
injections, repayment terms, and
requirements for subordination to SBA.

The proposal would also amend the
provision related to 503 borrowers’
receipt of funds from their Escrow/
Reserve Account to meet tax liabilities.
This rule would require that borrowers
request compensation within 60 days of
the date they were required to file their
returns. This is a clearer statement of
SBA’s intent. Lastly, the proposal would
delete the specific percentages of the
reserve deposit and the funding fee and
provide for their publication in the
Federal Register in the event they are
changed. Each borrower signs individual
documents that delineate these amounts
and given the need to act in a timely
manner when responding to changes in
program costs, the Agency has
determined that a more efficient method
of notification of specific percentages is
the publication of a notice in the Federal
Register.

Compliance With Executive Orders
12291 and 12612, the Regulatory
Flexibility Act and the Paperwork
Reduction Act

SBA has determined that this
proposal, if promulgated as final, would
not constitute a major rule for the
purposes of Executive Order 12291,
because the annual effect of this
proposed rule on the national economy
would not attain $100 million. In this
regard, the amendments to §§ 108.503-3,
108.503~7(b)(1). 108.503~7(b)(3), 108.503-

8(a)(3), 108.503-10, 108.503-11 and
108.504(e) are policy or procedural in
nature and are therefore revenue
neutral. The proposed amendment to
108.503-1(c)(1)(iii) is unlikely to result in
more than 10 additional loans being
funded. Since the average loan size is
$285,000, the maximum effect would be
an additional $2.8 million in loan
approvals. The proposed amendment to
Section 108.503-2(b) will result in
lowered publication costs for 503
company applicants. Since there are
approximately 15 new applications and
24 applications for expansion of area
annually, we estimate that the savings
to the industry will be about $44,000 per
year.

These proposed rules will not result in
a major increase in costs or prices to
consumers, individual industries,
Federal, state and local government
agencies or geographic regions, and will
not have adverse effects on competition,
employment, investment productivity, or
innovation.

SBA certifies that these proposed
rules, if promulgated as final, would not
warrant the preparation of a Federalism
Assessment in accordance with
Executive Order 12612.

For the purpose of compliance with
the Regulatory Flexibility Act, SBA
certifies that these proposed rules would
not, if promulgated in final form, have a
significant economic impact on a
substantial number of small entities for
the same reasons that this rule does not
constitute a major rule under Executive
Order 12291 analysis above.

For purposes of the Paperwork
Reduction Act, Public Law 98-115, 44
U.S.C. ch. 35, SBA certifies that these
proposed rules, if promulgated as final,
would impose no new reporting or
recordkeeping requirements.

List of Subjects in 13 CFR Part 108

Loan programs/business, Small
businesses.

For the reasons set out in the
preamble, part 108 of title 13, Code of
Federal Regulations is amended as
follows:

PART 108—{AMENDED]

1. The authority citation for part 108
continues to read as follows:

Authority: 15 U.S.C. 687(c), 695, 696, 697a,
697b, 697c, Pub. L. 101-515, Pub. L. 101-574.

2. Section 108.503-1 is amended by
revising paragraph (c)(1){iii) to read as
follows:

§ 108.503-1 Eligibility requirements for
502 companies.

* * * * "
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(c) Area of Operations. * * *

[1] * &

(iti} With SBA prior approval of each
loan, temporarily expand its area of
operations to include an area
underserved by the 503 program. Such
temporary expansion may be granted for
up to one year, provided, however, that
the Director, ORA & ED may extend
such expansion for a period of up to one
additional year. A 503 company granted
such temporary expansion shall be
exempt from the requirements of
paragraphs (b)(2), (c)(4), and (d) of
§ 108.503-1 of this part.

3. Section 108.503-2 is amended by
revising paragraph (b) to read as
follows:

§ 108.503-2 Certification.

* * * * *

(b) Public Notice. The proposed 503
company shall publish a notice in a
newspaper of general circulation in the
city, county or counties of the proposed
area of operations, and shall furnish a
certified copy to SBA within 10 days of
the date of publication. Such notice shall
include the name and location of the
proposed company, its purpose and area
of operations, and the names and
addresses of its officers and directors.
The public shall be afforded reasonable
opportunity for the submission of
written comments to the local SBA

office.
* * * +* *

4. Section 108.503-3 is amended by
adding a sentence at the end of
paragraph (f), introductory text, and by
revising paragraph (f)(1) to read as
follows:

§ 108.503-3 Operational Requirements for
503 Companies.

* * * * *

(f) Reporting Requirements. * * * The
SBA may grant an extension of up to 60
days if the 503 company is awaiting the
final report of its public accountant as
set forth in the following paragaph.

(1) The financial statements contained
in the annual report shall be prepared in
accordance with Generally Accepted
Accounting Principles (GAAP). If
opinion audits or reviews are otherwise
required by the 503 company, copies of
the results shall be submitted.

- * * * *

5. Section 108.503-7 is amended by
redesignating paragraphs (b){1) through
(b})(4) as paragraphs {b}{2) through (b){5),
adding a new paragraph (b)(1), and
revising the newly redesignated (b)(3) to
read as follows:

§ 108.503-7 Interim financing.

* * * * -

(b) Source of interim financing.

* * * * *

(1) Such financing is not derived,
directly or indirectly, from any SBA
program. * * *

(3) The interim lender is not
associated with the small concern. [See
definition in § 108.2 of this part.) This
does not disallow the small concern or
associates from paying for goods or
services for subsequent reimbursement
from an interim lender. See also
§ 108.503-5(d).

*

* [ ] » ]

§ 108.503-8 [Amended]

6. Section 108.503-8 is amended by
removing the last sentence of paragraph
(a)(3).

7. Section 108.503-10 is amended by
revising the last sentence of paragraph
(a) to read as follows:

108.503-10 503 Company Injection.

* L 4 ] * *

(a) * * * Without prior written
approval from SBA, such injection shall
be subordinate to the 503 Debenture and
shall not be repaid at a faster rate than
the 503 Loan.

* * - » *

8. Section 108.503-11 is amended by
revising the fourth sentence of
paragraph (b}(2) to read as follows:

§ 108.503-11 Central fiscal agent.

* * * * *

(b) * k *

{2)* * * A small concern may make
this request through its 503 company to
the appropriate SBA field office within
the 60 days of the filing date. * * *

» * * * *

§ 108.504 [Amended]

9. Section 108.504(e) is amended by |

removing the phrases *of one half of one
percent (0.5%),” and “of three eighths of
one percent (0.375%) of the net
debenture proceeds, see definition in
§ 108.2 of this part” and adding in place
of the latter the phrase “to be published
from time to time in the Federal
Register”.
Catalog of Federal Domestic Assistance
59.036 Certified Development Company
Loans (503 Loans); 59.041 Certified
Development Company Loans (504 Loans).

Dated: November 27, 1991,

Patricia Saiki,

Administrator.

[FR Doc. 92-702 Filed 1-14-82; 8:45 am]
BILLING CODE 8025~01-M

-t

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 91~-CE-96-AD]

Airworthiness Directives; Beech 100
and 200 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes to adopt
a new airworthiness directive (AD) that
would supersede AD 91-18-11, which
currently requires a one-time inspection
and modification of the aft cowling
doors of both engine nacelles on Beech
100 and 200 series airplanes. Since
issuance of that AD, the Federal
Aviation Administration (FAA) has
determined that early production Beech
200 series airplanes have different
stiffening beads on the inside of the
cowling doors, which requires
additional work than was specified in
the service information. Updated service
information has been issued. This action
will retain the inspection and
modification of AD 91-18-11 and
incorporate this new service
information. The actions specified by
this AD are intended to prevent
separation of an aft cowling door that
could result in occupant injury if
decompression or structural damage
occurs.

DATES: Comments must be received on
or before April 1, 1992.

ADDRESSES: Beech Mandatory Service
Bulletin No. 2416, Revision I, dated
December 1991, may be obtained from
the Beech Aircraft Corporation, P.O. Box
85, Wichita, Kansas 67201-0085. This
information also may be examined at
the Rules Docket at the address below.
Send comments on the proposal in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket No. 91-CE-96~
AD, room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.

FOR FURTHER INFORMATION CONTACT:
Mr. James M. Peterson, Aerospace
Engineer, Wichita Aircraft Certification
Office, FAA, 1801 Airport Road, Mid-
Continent Airport, Wichita, Kansas
67209; Telephone (316} 946-4145.

SUPPLEMENTARY INFORMATION:



Federal Register / Vol

. 57, No. 10 | Wednesday, January 15, 1992 | Proposed Rules

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 91-CE-96-AD, roem
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Discussion

AD 91-18-11, Amendment 39-8014 (56
FR 41927, August 26, 1891), currently
requires a one-time mspection of the aft
cowling door stifferers for cracking on
Beech 100 and 200 series airplanes,
repair or replacement if found cracked,
and a modification to the aft cowling
daors of both nacelles. The actions are
accomplished in accordance with the
instructions in Beech Mandatory Service
Bulletin (SB} Na. 2416, dated July 1991.

Since issuance of AD 91-18-11, the
FAA has determined that the stiffening
beads on the inside of the cowling doors
on early production Beech 200 series
airplanes are different than that of later
production series airplanes. Extra work
is required on airplanes having this
difference stiffening bead configuration.

The manufacturer (Beech) released
interim information, Service {(SVR} 025,
that specifies procedures for performing
the extra work required to bring early
production Beech 200 series airplanes in
compliance with AD 91-18-11. In
addition, the FAA has granted
alternative methods of compliances that
appreve SVR 025 as an equivalent
method to a portion of AD 91-18-11 te

the operators of 23 early production
Beech 200 series airplenes having the
above referenced stiffening bead -
configuratien.

Beech has since incorporated the
procedures of SVR 025 and Beech SB
No. 2416 into one service document,
Beech SB Ne. 2416, Revision I, dated
December 1991. After reviewing all
available information related to AD 81~
18-11, including the referenced service
information, the FAA has determined
that AD action should be taken to
incorporate the additional requirements
needed to modify the cowling doors of
early production Beech 200 series
airplanes.

Since the condition described is Likely
to exist or develop in other Beech 100
and 200 series airplanes of the same
type design, the proposed AD would
retain the engine cowling door
inspection and medification
requirements of AD 91-18-11, but weould
require these requirements to be
accomplished in accordance with Beech
SB No. 2416, Revision I, dated December
1991. This action would supersede AD
91-18-11.

It is estimated that 1,730 airplanes in
the U.S registry would be affected by
the proposed AD, that it would take
approximately 28 hours per airplane to
accomplish the proposed action, and
that the average labor rate is
approximately $55 an hour. Parts cost
approximately $150 per airplane. Based
on these figures, the total cost impact of
the AD on U.S. aperators is estimated to
be $2,923,700. The cost impact of AD 91—
18-11 is $1,781,900 (16 hours times $55
plus $150 for part times 1,730 airplanes).
The propesed action would only require
an additional cost imapct of $1,141,800
(12 hours times $55 times 1,730
airplanes). However, the additional 12
hours it would take to accomplish the
propesed AD is only applicable to early
production Beech 200 series airplanes.
Because the FAA has na available way
of determining how many airplanes this
may be, the entire fleet number was
used. The FAA anticipates the number
of airplanes affected by the additional
cost to be much smaller.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, 1
certify that this action {1) is not a “major

rule™ under Executive Order 12291; {2} is
not a “significant rule” under DOT
Regulatory Policies and Procedures {44
FR 11034, February 28, 1979); and (3} if
promulgated, will net have a significant
economic impact, positive or negative,
on a swhatantial number of small entities
under the eriteria of the Regulatory
Flexibility Act. A eopy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
“ADDRESSES”.

List of Subjects in 1¢ CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Propesed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The autharity citation for part 39
continues to read as fallows:

Autherity: 48 U.S.C. 1354(a), 1421 and 142X
49 U.S.C. 100(g); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
removing AD 91-18-11, Amendment 39—
8014 (56 FR 41927, August 26, 1991}, and
adding the following new AD:

Beech: Docket No. 91-CE-96-AD.
Applicability: The following model and
serial number airplanes, certificated in
any cstegory:

Model Serial Numbers

200 and B200........... BB-2 and BB-8 theowgh BB~
1404.
200C and B200C...... Bh-1 through Bi-72 sad Bi-
124 through BL-137.
200CT and BN-1 through BN—4.
B200CT.

200T and B200T. BY-1 through BT-39.

A100-1 (U-21)) ....... BB-3, B4, and BB-6.

A200 (C-12A)......... BC-1 through BC-75,

A200 (C-12C) ..oouoc. BD-3 through BD-3&

A200C (UC-12B})...... B}-1 through B]-68.

A200CT (C-12D)...... BP-1, BP-22, and BP-24
through BP-51.

A200CT (FWC- BP-7 through BP-11.

120).
A200CT (RC-12D))... GR-1 through CR-1
A200CT (C-12F}..... BP-52 BP-71.
A200CT {RC-12G)... FC-3, FC-2, and FC-3.
A200CT - (RC-12H)... GR-14 through GR-18.
B200C {C-12F).......... BL-793 throngh BL-312 and BL.

118 through BL-123.

B200C (UC-12F) ...... BU~1 through BU-10.
B200C (RC-12F)....... BU~11 through BU-12.
B200C (UC-12M]..... FC-1, FC-2, and FC-3,
B200C (RC-12M]..... BV-11 and BV-12.
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Compliance: Required within the next 50
hours time-in-service after the effective
date of this AD, unless already
accomplished (AD 91-18-11),

Note: If the operator has complied with AD
91-18-11, which is superseded by this AD
action, then no further action is required.

To prevent separation of the aft cowling
doors that could result in occupant injury if
decompression or structural damage occurs,
accomplish the following:

(a) Inspect and modify the aft engine
cowling doors of both engine nacelles in
accordance with the Accomplishment
Instructions of Beech Mandatory Service
Bulletin No. 2416, Revision 1, dated December
1991.

(b) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Wichita Aircraft
Certification Office, FAA, 1801 Airport Road,
Mid-Continent Airport, Wichita, Kansas
67209, The request should be forwarded
through an appropriate FAA Maintenance
Inspector, who may add comments and then
send it to the Manager, Wichita Aircraft
Certification Office.

(d) All persons affected by this directive
may obtain copies of the document referred
to herein upon request to the Beech Aircraft
Corporation, P.O, Box 85, Wichita, Kansas
67201-0085; or may examine this document at
the FAA, Central Region, Office of the
Assistant Chief Counsel, room 1558, 601 E.
12th Street, Kansas City, Missouri 64106.

(e) This amendment supersedes AD 91-18-
11, Amendment 39-8014,

Issued in Kansas City, Missouri, on January
8, 1992,

Dwight A. Young,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

(FR Doc. 92-888 Filed 1-14-92; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 91-NM-249-AD)
Airworthiness Directives; Boeing
Model 767 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes to adopt
a new airworthiness directive (AD) that
is applicable to certain Boeing Model
767 series airplanes. This proposal
would require the replacement of the tie
rods for certain aft galley installations.
This proposal is prompted by a
determination that certain aft galley
installations do not meet the
requirements for emergency landing

conditions. This condition, if not
corrected, could result in the galley
coming loose during an emergency
landing and causing injury to passengers
or cabin crew members.

DATES: Comments must be received no
later than February 28, 1992.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration, Transport Airplane
Directorate, ANM-103, Attention: Rules
Docket No. 91-NM-249-AD, 1601 Lind
Avenue SW.,, Renton, Washington
98055-4056. Comments may be inspected
at this location between 9 a.m. and 3
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Pliny Brestel, Seattle Aircraft
Certification Office, Airframe Branch,
ANM-1208; telephone (206) 227-2783.
Mailing address: FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light of
the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to

Docket Number 81-NM~249-AD."” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
91-NM-249-AD, 1601 Lind Avenue SW.,
Renton, Washington 98055-4058.

Discussion

The manufacturer has advised the
FAA that the aft galley installation on
certain Boeing Model 767 series
airplanes is not capable of withstanding
the emergency landing conditions
requirements. The tie rod assemblies are
not strong enough, and could result in
the galley coming loose during an
emergency landing and subsequently
injuring passengers or cabin crew
members.

The FAA has reviewed and approved
Boeing Service Bulletin 767-25-0160,
dated July 18, 1991, which describes
procedures for the replacement of the tie
rods for certain aft galley installations.
The replacement tie rods serve to
provide more support to keep the galley
complex in place.

Since this condition is likely to exist
on other airplanes of this same type
design, an AD is proposed which would
require the replacement of the tie rods
for certain aft galley installations, in
accordance with the service bulletin
previously described.

Although airplane VF093 (variable
number) is not listed in the effectivity
section of the Boeing service bulletin, it
is also subject to this proposal, and has
been included in the applicability of the
proposed rule.

There are approximately 22 Model 767
series airplanes of the affected design in
the worldwide fleet. It is estimated that
9 airplanes of U.S. registry would be
affected by this AD, that it would take
approximately 2 work hours per
airplane to accomplish the required
actions, and that the average labor cost
would be $55 per work hour.
Modification parts will be provided by
the manufacturer at no charge to
operators. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $990.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
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would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed abaove, §
certify that this proposed regulation (1}
is not a “major rule” under Executive
Order 12291; (2) is not & “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979); and (3} if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft evaluation prepared
for this action is contained in the Rules
Docket. A copy of it may be obtained
from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air trangportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
propeses to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—{AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g); end 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

Boeing: Docket No. 91-NM-249-AD.

Applicability: Model 787 series airplanes
listed in Boeing Service Bulletin 767-25-0160,
dated July 18, 1981; and airplane having
variable number VF093; certificated in any
category.

Compliance: Required within-60 days after
the effective date of this AD, unless
previously accomplished.

To prevent the galley from coming loose
during an emergency landing, accomplish the
following:

(a) Replace the aft galley tie rods in
aceordance with Boeing Service Bulletin 767~
25-0160, dated July 18, 1991.

(b} An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office (ACO),
FAA, Transport Aisplane Directorate. The
request shall be forwarded through an FAA
Principal Maintenance Inspector. who may
concur or comment and then send it to the
Manager, Seattle ACO.

{c) Special flight permits may be issved in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

Issued in Renton, Washington, on
December 27, 1991.

James V. Devany,

Acting Manager. Transport Airplane
Dirsctorate, Aircraft Certification Service.

[FR Doc. 92-1014 Filed 1-14-92; 8:45 am}
BILLING CODE 4910-13-

14 CFR Part 39

[Docket No. 91-3M-240-AD]
Airworthiness Directives; Boeing
Model 767 Series Alrplanes

AGENCY: Federal Aviation
Administration {[FAA), DOT.

ACTION: Notice of proposed rulemeaking

(NPRM).

SUMMARY: This .notice propeses the
supersedure of an existing airworthiness
directive (AD), applicable to certain
Boeing Model 767 series airplanes,
which currently requires modification of
the inboard edges of the rub strip on the
inboard spoilers. That action was
prompted by reports of overwing escape
slides damaged by contacting sharp
comners on the inboard spoilers. This
condition, if not corrected, could render
the overwing escape slides unusable in
the event of an emergency evacuation.
This action would require modification
of additional inboard spoilers that were
not previously identified.

DATES: Comments must be received no
later than February 28, 1992.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration Transport Airplane
Directorate, ANM-103, Attention: Rules
Docket No. 91-NM-240-AD, 1601 Lind
Avenue SW., Renton, Washington
98055-4056. Comments may be inspected
at this location between 9 a.m. and 3
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Jayson B. Claar, Seattle Aircraft
Certification Office, Airframe Branch,
ANM-1208S; telephone (206) 227-2784.
Mailing address: FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,,
Renton, Washington 98055-4056.
SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in the making of the
proposed rule by submitting such

written data, views, or axguments as
they may desire. Communications
should identify the Rules Doacket number
and be submitted in duplicate to the
address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persens. A report
summarizing each FAA/public contact,
concerned with the substance of this
proposal, will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to ihis Notice
must submit a self-addressed, stamped
post card on which the following
statement is made: “Comments to
Docket Number 81-NM~240-AD.” The
post card will be date/time stamped and
returned to the commenter.

Discussion

On July 8, 1991, the FAA issued AD
91-15-13, Amendment 39-7077 (56 FR
34019, July 25, 1991), to require
modification of the inboard edges of the
rub strip on the inboards spoilers of
certain Boeing Model 767 series
airplanes. That action was prompted by
reports indicating that overwing escape
slides had been damaged by contacting
sharp comers on the inboard spoilers.
This conditions, if not corrected, could
render the overwing escape slides
unusable in the event of an emergency
evacuation.

Since the issuance of that AD,
additional part-numbered inboard
spoilers have been identified which
have sharp edges that could damage the
overwing escape slide.

The FAA has reviewed and approved
Boeing Service Bulletin 767-27-0104,
Revision 2, dated September 12, 1961,
which describes procedures for
modifying the inboard spoiler rub strip.
This revised service bulletin identifies
and recommends meodification of the
additional part-numbered inboard
spoilers.

Since this condition is likely to exist
on other airplanes of this same type
design, and AD is proposed which
would supersede AD 91-15-13 with a
new airworthiness directive that would
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continue to require modification of the
inboard spoiler rub strip. It would
include additional part-numbered
inboard spoilers that also would require
such modification. The modifications
would be required to be accomplished in
accordance with the service bulletin
previously described.

There are approximately 298 Model
767 series airplanes of the affected
design in the worldwide fleet. It is
estimated that 111 airplanes of U.S.
registry would be affected by this AD,
that it would take approximately 4 work
hours per airplane to accomplish the
required actions, and that the average
labor cost would be $55 per work hour.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $24,420.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, 1
certify that this proposed regulation (1)
is not a “major rule” under Executive
Order 12291; (2} is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation prepared for this action is
contained in the Rules Docket. A copy of
it may be obtained from the Rules
Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 48 U.S.C. 1354{a), 1421 and 1423;
49 U.S.C. 106(g); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-7077 and by
adding the following new airworthiness
directive:

Boeing: Docket No. 91-NM-240-AD.
Supersedes AD 91-15-13, Amendment
39-7077.

Applicability: Model 737 series airplanes,
as listed in Boeing Service Bulletin 767-27-
0104, Revision 2, dated September 12, 1991,
certificated in any category.

Compliance required as indicated, unless
previously accomplished.

To prevent the overwing escape slide from
being damaged by sharp edges of the rub
strip on the inboard spoilers, accomplish the
following:

(a) Except as provided by paragraph (b) of
this AD, within the next 9 months after
August 29, 1991 (the effective date of
Amendment 38-7077), modify the inboard
edges of the rub strip on the inboard spoilers
in accordance with Boeing Service Bulletin
767-27-0104, dated November 15, 1990, or
Revision 1, dated May 30, 1991.

(b) For airplanes equipped with inboard
spoiler assemblies, part numbers 113T4100-
37, -38, -41, —42, -45, and —48: Within the next
9 months after the effective date of this AD,
modify the inboard edges of the rub strip on
the inboard spoilers in accordance with
Boeing Service Bulletin 767-27-0104, Revision
2, dated September 12, 1991.

(c) An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate. The
request shall be forwarded through an FAA
Principal Maintenance Inspector, who may
concur or comment and then send it to the
Manager, Seattle ACO.

(d) Special flight permits may be issued in
accordance with FAR 21.197 and 21. 199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

Issued in Renton, Washington, on
December 27, 1991.

James V. Devany,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 92-1016 Filed 1-14-92; 8:45 am}
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 91-NM-226-AD)

Airworthiness Directives; Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes to adopt
a new airworthiness directive (AD) that
is applicable to certain Boeing Model
747 series airplanes operated as

freighters. This proposal would require
inspection and modification of the life
raft mooring line and inflation length.
This proposal is prompted by reports of
life rafts installed on freighters that do
not have long enough mooring and/or
inflation lines. This condition, if not
corrected, could damage or render the
life rafts unusable during deployment for
ditching.

DATES: Comments must be received no
later than February 28, 1992.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration, Transport Airplane
Directorate, ANM-103, Attention: Rules
Docket No. 91-NM-226-AD, 1601 Lind
Avenue SW., Renton, Washington
98055—4056. Comments may be inspected
at this location between 9 a.m. and 3
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124; or Air Cruisers Company, P.O.
Box 180, Belmar, New Jersey 07719-0180.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Jayson B. Claar, Seattle Aircraft
Certification Office, Airframe Branch,
ANM-1208S; telephone (206) 227-2784.
Mailing address: FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.

SUPPLEMENTARY INFORﬂATlON:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light of
the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
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proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 91-NM-226-AD." The
postcard will be date stamped and
returned to the commenter.,

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
91-NM~226~AD, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.

Discussion

. During the original certification of the
Boeing Model 747 freighter, the FAA
determined that the standard 20-foot
long mooring line for the life raft, as
required by Technical Standing Order
{TSO)-C12, was not acceptable for this
installation. For the Model 747 freighter,
the life raft must be launched from
either the overhead hatch or the crew
emergency exit on the upper deck. The
ditching height for the Model 747 for the
two ditching exits dictates the mooring
line length. The line’s length is measured
from the attachment fitting on the end of
the mooring line to the connecting point
on the raft. The mooring line must be no
less than 39 feet long and no more than
44 feet long. This length permits the life
raft to be attached to the airplane and
prevents the life raft from drifting out of
reach prior to boarding. The inflation
length is the distance the life raft must
be from its mooring line attachment
point for the inflation of the life raft to
be initiated. Inflation should begin at not
less than 33 feet and not more than 38
feet as defined by the mooring line
length.

The FAA has determined that many of
the Model 747 freighters were delivered
from the manufacturer with incorrect
length mooring lines and/or incorrect
inflation length, This condition, if not
corrected, could damage or render the
life rafts unusable during deployment for
ditching.

The FAA has reviewed and approved
Air Cruisers Service Bulletin 35-25-2,
dated October 30, 1990, and Air Cruisers
Service Bulletin 35-25-3, dated October
22, 1990, which describe procedures for
modifying the life raft mooring line and
- inflation length on certain life rafts
manufactured by Air Cruisers.

Since this condition is likely to exist
on other airplanes of this same type
design, an AD is proposed which would
require inspection and modification, if

necessary, of the mooring line and
inflation length of Air Cruisers life rafts
installed on Boeing Model 747 freighters.
These actions would be required to be
accomplished in accordance with the
Air Cruisers service bulletins previously
described. Life rafts manufactured by
companies other than Air Cruisers
would be required to accomplish the
same action in a manner approved by
the FAA.

There are approximately 175 Model
747 series airplanes of the affected
design in the worldwide fleet. It is
estimated that 75 airplanes of U.S.
registry would be affected by this AD,
that it would take approximately 20
work hours per airplane to accomplish
the required actions, and that the
average labor cost would be $55 per
work hour. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $82,500.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “major rule” under Executive
Order 12291; (2) is not a "'significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979); and (3} if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation prepared for this action is
contained in the Rules Docket. A copy of
it may be obtained from the Rules
Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—{AMENDED]
1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

Boeing: Docket No. 91-NM-226-AD.

Applicability: Model 747 series airplanes
operated as freighters, certificated in any
category. . )

Compliance: Required, as indicated, unless
previously accomplished.

To prevent damaged or unusable life rafts
due to improper mooring line and inflation
length, accomplish the following:

(a) Within the next 6 months after the
effective date of this AD, inspect the life raft
mooring line and inflation length. The
mooring line length is measured from
attachment fitting on the end of the mooring
line to the connecting point on the raft. The
mooring line must be no less than 39 feet long
and no more than 44 feet long. The inflation
length is the distance the life raft must be
from its mooring line attachment point for
inflation of the life raft to be initiated.
Inflation should begin at not less than 33 feet
and not more than 38 feet as defined by the
mooring line length.

(1) For life rafts with mooring line length
and inflation length that meet the
measurements specified in paragraph (a} of
this AD no additional action is required.

(2) For life rafts with mooring line length
and inflation length that do not meet the
measurements specified in paragraph (a) of
this AD, accomplish the following prior to
further flight:

(i) For life rafts listed in Air Cruisers
Service Bulletin 36-25-3, dated October 22,
1990: Modify the life raft in accordance with
the service bulletin.

(i) For life rafts listed in Air Cruisers
Service Bulletin 35-26-2, dated October 30,
1990: Modify the lift raft in accordance with
the service bulletin.

(iii) For all other life rafts: Modify the life
raft in accordance with a method approved
by the Manager, Seattle Aircraft Certification
Office, FAA, Transport Airplane Directorate.

(b) An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate. The
request shall be forwarded through an FAA
Principal Maintenance Inspector, who may
concur or comment and then send it to the
Manager, Seattle ACO.

(c) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

Issued in Renton, Washington, on
December 27, 1991.

James V. Devany,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
|FR Doc. 92-1017 Filed 1-14-92; 8:45 am]
BILLING CODE 4910-13-M
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14 CFR Part 39

[Docket No. 91-NM-267-AD]

Alrworthiness Directives; Boeing of
Canada, Ltd., de Havilland Division,
Mode! DHC-7 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain de Havilland Model DHC-7
series airplanes. This proposal would
require a one-time dye penetrant
inspection to detect cracks in flap track
No. 1, and replacement of cracked flap
tracks; and, if no cracks are found,
modification of the lower surface of flap
track No. 1. This proposal is prompted
by reports of cracks found on in-service
airplanes on the lower surface of flap
track No. 1 due to high loads imposed by
the flap roller bearing assembly. The
actions specified by the proposed AD
are intended to prevent reduced
structural integrity of flap track No. 1.

DATES: Comments must be received by
March 5, 1992.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration, Transport Airplane
Directorate, ANM-103, Attention: Rules
Docket No. 91-NM-267~-AD, 1601 Lind
Avenue SW., Renton, Washington
98055-4056. Comments may be inspected
at this location between 9 a.m. and 3
p.m., Monday through Friday, except
Federal holidays.

The service information reference in
the proposed rule may be obtained from
Boeing of Canada, Ltd., de Havilland
Division, Garratt Boulevard,
Downsview, Ontario M3K 1Y5, Canada.
This information may be examined at
the FAA, Transport Airplane
Directorate, Rules Docket, 1601 Lind
Avenue S.W., Renton, Washington; or at
the FAA, Engine and Propeller
Directorate, New York Aircraft
Certification Office, 181 South Franklin
Avenue, room 202, Valley Stream, New
York.

FOR FURTHER INFORMATION CONTACT:
Mr. Sol Maroof, Aerospace Engineer,
Airframe Branch, ANE-172, FAA,
Engine and Propeller Directorate, New
York Aircraft Certification Office, 181
South Franklin Avenue, room 202,
Valley Stream, New York 11561;
telephone {516) 791-6220; fax (516) 791-
9024.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light of
the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statemerit is made: “Comments to
Docket Number 91-NM-2687-AD."” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
91-NM-267-AD, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.

Discussion

Transport Canada Aviation (TCA),
which is the airworthiness authority of
Canada, recently notified the FAA that
an unsafe condition may exist on certain
de Havilland Division Model DHC-7
series airplanes. TCA advises that there
have been reports of cracks found on in-
service airplanes on the lower surface of
flap track No. 1. These cracks were due
to high loads imposed by the flap roller
bearing assembly. This condition, if not
corrected, could result in reduced
structural integrity of flap track No. 1.

Boeing of Canada, Ltd., de Havilland
Division, has issued Service Bulletin 7-
53-15, Revision A, dated November 27,
1981, which describes procedures to
perform a one-time dye penetrant
inspection to detect cracks in flap track
No. 1; replacement of cracked flap
tracks; and, if no cracks are found,
modification of the lower surface of flap

track No. 1. This modification consists
of removing the inboard trailing flaps
and reworking each flap track roller
guide, securing new facing plates to
each roller guide, and reworking the
roller bearing assembly to strengthen
the lower surface of flap track No. 1.
TCA has classified this service bulletin
as mandatory and has issued Canadian
Airworthiness Directive CF-91-08, dated
May 10, 1991, in order to assure the
airworthiness of these airplanes in
Canada.

This airplane model is manufactured
in Canada and type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations and the applicable
bilateral airworthiness agreement.
Pursuant to a bilateral airworthiness
agreement, TCA has kept the FAA
totally informed of the above situation.
The FAA has examined the findings of
TCA, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Since the unsafe condition described
is likely to exist or develop on other
airplanes of the same type design
registered in the United States, the
proposed AD would require a one-time
dye penetrant inspection to detect
cracks in flap track No. 1, and
replacement of cracked flap tracks, if
found. If no cracks are found, a
modification of the lower surface of flap
track No. 1 would be required, which
will prevent the possibility of
subsequent cracking. The actions would
be required to be accomplished in
accordance with the service bulletin
previously described.

It is estimated that 11 airplanes of U.S.
registry would be affected by this
proposed AD, that it would take
approximately 36 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $55 per work hour. Required parts
would be supplied by the manufacturer
at no cost to operators. Based on these
figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $21,790.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of Government.
Therefore, in accordance with Executive
Order 12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
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preparation of a Federalism
Assessment.

For the reasons discussed above, I
certify that this proposed regulation (1}
is not a “major rule” under Executive
Order 12291; {2) is not a “significant
rule” under the DOT Regulatory Policies
and Procedures (44 FR 11034, February
28, 1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation prepared for this action is
contained in the Rules Docket. A copy of
it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES,

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—{AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g); and 14 CFR 11.89,

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

Boeing of Canada, LTD., De Havilland
Division: Docket 91-NM-267-AD.

Applicability: Model DHC-7 series
airplanes; serial numbers 1 through 23;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced structural integrity of
flap track no. 1, accomplish the following:

(a) Within 6 months after the effective date
of this AD, perform a one-time dye penetrant
inspection to detect cracks in flap track no. 1,
in accordance with de Havilland Service
Bulletin 7-53-15, Revision A, dated
November 27, 1981.

(b) If cracks are evident or suspected as a
result of the inspection required by paragraph
(a) of this AD, prior to further flight, replace
the flap track, in accordance with de
Havilland Service Bulletin 7-53-15, Revision
A, dated November 27, 1981.

(c) If no cracks are evident or suspected as
u result of the inspection required in
paragraph (a) of this AD, within 8 months
after the effective date of this AD, modify the
lower surface of flap track no. 1, in
accordance with de Havilland Service
Bulletin 7-53-15, Revision A, dated
November 7, 1981.

{d) An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
New York Aircraft Certification Office, ANE-
170, FAA, Engine and Propeller Directorate.
The request shall be forwarded through an
FAA Principal Maintenance Inspector, who
may concur or comment and then send it to
the Manager, New York Aircraft Certification
Office, ANE-170.

(e) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

Issued in Renton, Washington, on January
3,1992.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 92-1018 Filed 1-14-92; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 91-NM-220-AD]
Airworthiness Directives; McDonnell
Douglas Model DC-8 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes to
supersede an existing airworthiness
directive (AD), applicable to McDonnell
Douglas Model DC-8 series airplanes,
which currently requires structural
inspections to detect fatigue cracking,
reporting of the inspection results, and
repair or replacement, as necessary to
ensure continued airworthiness as these
airplanes approach the manufacturer's
original fatigue design life goal. Fatigue
cracking, if not detected and corrected,
could result in a comproinise of the
structural integrity of these airplanes.
This action would modify the existing
sampling program to: (a) Require
additional visual inspections of all
Principal Structural Elements (PSEs) on
certain airplanes, (b} include expanded/
modified PSEs, (c) revise the reporting
requirements, and (d) increase the
sample size. This proposal is prompted
by new data submitted by the
manufacturer indicating that additional
inspections and an expanded sample
size are necessary to increase the
confidence level of the statistical
program to ensure timely detection of
cracks in PSEs.

DATES: Comments must be received no
later than February 28, 1992,
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration, Transport Airplane

Directorate, ANM-103, Attention: Rules
Docket No. 91-NM--220-AD, 1601 Lind
Avenue SW., Renton, Washington
98055-4056. Comments may be inspected
at this location between 9 a.m. and 3
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
McDonnell Douglas Corporation, P.O.
Box 1771, Attention: Business Unit
Manager, Technical Publications and
Technical Administrative Support C1-
L5B (54-60), Long Beach, California
90801. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington.

FOR FURTHER INFORMATICN CONTACT:
John L. Cecil, Aerospace Engineer,
Airframe Branch, ANM-122L, FAA,
Transport Airplane Directorate, Los
Angeles Aircraft Certification Office,
3229 East Spring Street, Long Beach,
California 80806-2425; telephone (310)
988-5322.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light of
the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 91-NM-220-AD.” The
postcard will be date stamped and
returned to the commenter.
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Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
91-NM-220-AD, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.

Discussion

On May 19, 1987, the FAA issued AD
87-14-08, Amendment 39-5631 {54 FR
25591, July 8, 1987), applicable to
McDonnell Douglas Model DC-8 series
airplanes, to require structural
inspections and necessary repair or
replacement, to ensure continued
airworthiness as these airplanes
approach the manufacturer’s original
fatigue design life goal. That action was
prompted by a structural re-evaluation,
which identified certain significant
structural components to inspect for
fatigue cracks. Fatigue cracks in these
components, if not detected and
corrected in a timely manner, could
result in a compromise of the structural
integrity of these airplanes.

Since issuance of that AD, the
manufacturer has issued McDonnell
Douglas Report No. L26-011, DC-8
Supplemental Inspection Document
(SID), Volume I, Revision 3, dated March
1991; Volume II, Revision 5, dated March
1991; and Volume II}, Revision 5, dated
April 1991. This revision revises the
sampling program with additional
procedures to:

a. Add visual inspections of all
Principal Structural Elements (PSEs) on
certain airplanes listed in the SID
planning data, at least once during the
interval between the start date (SDATE)
and the end date (EDATE) established
for each PSE. (The additional visual
inspections, defined in Section 2 of
Volume II, are required on airplanes that
have not been inspected in accordance
with Section 2 of Volume II of the SID.)

b. Include expanded/modified PSEs;

c. Use a revised inspection reporting
form;

d. Report the results of the new visual
inspections in addition to those required
by the existing AD; and

e. Increase the sample size.

The FAA has reviewed and approved
the revised SID and has determined that
the additional visual inspections,
expanded/modified PSEs, revised
reporting requirements and increased
sample size are necessary in order to
provide an acceptable level of
confidence that cracks in PSEs do not
exist in the fleet.

Since this condition is likely to exist
or develop on other airplanes of this
same type design, an AD is proposed
which would supersede AD 87-14-06

with a new airworthiness directive that
would require an additional visual
inspection of all airplanes listed in the
SID planning data at least once during
each inspection interval, and would
require the reporting of the results, both
positive and negative, in accordance
with the revised SID documents
previously described.

There are approximately 337 Model
DC-8 series airplanes of the affected
design in the worldwide fleet. It is
estimated that 222 airplanes of U.S.
registry and 15 U.S. operators would be
affected by this AD. Incorporation of the
Supplemental Inspection Document
program to an operator’'s maintenance
program, as originally required by AD
87-14-08, is estimated to necessitate 500
work hours (per operator), at an average
labor cost of $55 per work hour. Based
on these figures, the cost to the 15
affected U.S. operators to initially
incorporate the SID program is
estimated to be $412,500.

The incorporation of the additional
procedures proposed in this AD action
would require approximately 544
additional work hours per operator to
accomplish, at an average labor cost of
$55 per work hour. Based on these
figures, the cost to the 15 affected U.S.
operators to incorporate the proposed
revisions of the SID program is
estimated to be $448,800.

The recurring inspection cost, as
originally required by AD 87-14-08, is
estimated to be 245 work hours per
airplane per year. The procedures added
to the program by this proposed AD
action would require approximately 53
additional work hours per airplane per
year to accomplish. The average labor
charge would be $55 per work hour.
Based on these figures, the recurring
inspection total cost impact of the AD
on U.S, operators is estimated to be
$16,390 per airplane, or $3,638,580 for the
affected U.S. fleet.

Based on the above figures, the total
cost impact of this AD is estimated to be
$4,087,380 for the first year, and
$3,638,580 for each year thereafter.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, 1
certify that this proposed regulation (1)
is not a *major rule” under Executive
Order 12291; (2) is not a “significant

rule” under DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation prepared for this action is
contained in the Rules Docket. A copy of
it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—{AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106{G); and 14 CFR 11.89,

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 38-6330 and by
adding the following new airworthiness
directive (AD):

McDonnell Douglas: Docket No. 91-NM-220-
AD. Supersedes AD 87-14-08,
Amendment 39-6330.

Applicability: Model DC-8 series airplanes,
certificated in any category.

Compliance: Required as indicated, unless
previously accomplished.

To ensure the continuing structural
integrity of these airplanes, accomplish the
following:

(a) Within one year after August 10, 1987
(the effective date of AD 87-14-06,
Amendment 39-5631), incorporate a revision
into the FAA-approved maintenance
inspection program which provides for
inspection of the Principal Structural
Elements (PSEs) defined in Section 2 of
Volume I of McDonnell Douglas Report No.
L26-011, “DC-8 Supplemental Inspection
Document (SID),” dated December 1985, in
accordance with Section 2 of Volume III of
that document. The non-destructive
inspection techniques set forth in Volume II
of the SID provide acceptable methods for
accomplishing the inspections required by
this AD. All inspection results, negative or
positive, must be reported to McDonnell
Douglas, in accordance with the instructions
of Section 2 of Volume III of the SID.
Information collection requirements
contained in this regulation have been
approved by the Office of Management and
Budget (OMB) under the provisions of the
Paperwork Reduction Act of 1980 (Pub. L. 86—
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511) and have been assigned OMB Control
Number 2120-0056.

(b) Within 8 months after the effective date
of this AD incorporate a revision into the
FAA-approved maintenance inspection
program which provides for inspection of the
Principal Structural Elements (PSEs) defined
in Section 2 of Volume I of McDonnell
Douglas Report No. 1L26-011, DC-8
Supplemental Inspection Document (SID),
dated March 1981, in accordance with
Section 2 of Volume U of that document. The
non-destructive inspection ternniques set
forth in Section 2 of Volume II of the SID
provide acceptable methods for
accomplishing the inspections required by
this AD. All inspection results, negative or
positive, must be reported to McDonnell
Douglas, in accordance with the instructions
of Section 2 of Volume HI of the SID.
Information collection requirements
contained in this regulation have been
approved by the Office of Management and
Budget (OMB) under the provisions of the
Paperwork Reduction Act of 1960 (Pub. L. 96—
511) and have been assigned OMB Control
Number 2120-0056.

(c) Cracked structure detected during the
inspections required by paragraphs (a) and
{b) of this AD must be repaired before further
flight, in accordance with a method approved
by the Manager, Los Angeles Aircraft
Certification Office, FAA, Transport
Directorate.

(d) An alternative method of compliance or
adjustment of compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager, Los
Angeles Aircraft Certification Office, FAA,
Transport Airplane Directorate. The request
shall be forwarded through an FAA Principal
Maintenance Inspector, who may concur or
comment and then send it to the Manager,
Los Angeles ACO.

(e) Special flight permits may be issued in
accordance with FAR 21.187 and 21.189 to
operate airplanes to a base in order to
comply with the requirements of this AD.

Issued in Renton, Washington, on
December 27, 1991.

James V. Devany,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 92-1015 Filed 1~-14-92; 8:45 am}
BILLING CODE 4910-13-M

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2990-AF46

Ciaims Based on Chronic Effects of
Exposure to Mustard Gas

AGENCY: Department of Veterans
Affairs.
ACTION: Proposed Rule.

SUMMARY: The Department of Veterans

Affairs (VA) is proposing a regulation to
govern the adjudication of compensation
claims for disabilities or deaths resulting

from the chronic effects of in-service
exposure to mustard gas under certain
circumstances. This proposed regulation
is necessary because VA believes that
additional adjudication provisions are
warranted for certain claims involving
in-service exposure to mustard gas. The
intended effect of this amendment is to
expand and extend compensation
eligibility.

DATES: Comments must be received on
or before February 14, 1992, Comments
will be available for public inspection
until February 24, 1992, The amendment
is proposed to be effective the date of
publication of the final rule.

ADDRESSES: Interested persons are
invited to submit written comments,
suggestions, or objections regarding this
amendment to Secretary of Veterans
Alfairs (271A), Department of Veterans
Affairs, 810 Vermont Avenue NW,,
Washington, DC 20420. All written
comments received will be available for
public inspection only in the Veterans
Services Unit, room 170, at the above
address between the hours of 8 a.m. and
4:30 p.m., Monday through Friday
{except holidays), until February 24,
1992.

FOR FURTHER INFORMATION CONTACT:
John Bisset, Jr., Consultant, Regulations
Staff, Compensation and Pension
Service, Veterans Benefits
Administration, (202) 233-3005.
SUPPLEMENTARY INFORMATION: Some
Naval personnel were experimentally
exposed to mustard gas during full-body,
field or chamber tests of protective
equipment and clothing conducted at the
Naval Research Laboratory, located at
Edgewood Arsenal, Washington, DC,
between 1943 and 1945. Similar testing
may have been conducted at other
locations during World War II. These
World War Il tests were classified,
participants were instructed not to
discuss their involvement, and medical
records associated with the tests are
generally unavailable. No long-term
follow-up examinations were conducted.
For these reasons, some participants
may not have filed claims with VA for
disabilities resulting from mustard gas
poisoning, or, if they did file claims, may
have experienced difficulty in
establishing entitlement to benefits.

VA believes that the special
circumstances surrounding these World
War II testing programs have placed
veterans who participated in them at a
disadvantage when attempting to
establish entitlement to compensation
for disability or death resulting from
experimental exposure. The proposed
rule specifies that, if exposure occurred
under the described circumstances,
disabilities or deaths resulting from

certain diseases are to be recognized as
connected to a veteran's exposure in-
service.

A review of the available medical
literature by Veterans Health
Administration (VHA) personnel
indicates that the chronic, long-term
effects of acute mustard gas poisoning
may include laryngitis, bronchitis,
emphysema, asthma, conjunctivitis,
keratitis, and corneal opacities. Chronic
forms of these conditions which
developed subsequent to experimental
exposure during World War II will be
service-connected, We propose to
implement this judgment by adding a
new section, § 3.316, to 38 CFR part 3.

The Secretary hereby certifies that
this regulatory amendment will not have
a significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-612.
The reason for this certification is that
this amendment would not directly
affect any small entities. Only VA
beneficiaries could be directly affected. .
Therefore, pursuant to 5 U.S.C. 605(b),
this amendment is exempt from the
initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

In accordance with Executive Order
12291, Federal Regulation, the Secretary
has determined that this regulatory
amendment is non-major for the
following reasons:

(1) It will not have an annual effect on
the economy of $100 million or more.

(2) It will not cause a major increase
in costs or prices.

(3) It will not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

The Catalog of Federal Domestic
Assistance program number is 64.109.

List of Subjects in 38 CFR Part 3

Administrative practice and
procedure, Claims, Handicapped, Health
care, Pensions, Veterans.

Approved: September 20, 1991.

Edward J. Derwinski,
Secretary of Veterans Affairs.
For the reasons set out in the

preamble, 38 CFR part 3 is amended as
set forth below:
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PART 3—ADJUDICATION

Subpart A—Pension Compensation,
and Dependency and Indemnity
Compensation

1. The authority citation for part 3,
subpart A, continues to read as follows:

Authority: 72 Stat. 1114; 38 U.S.C. 210,
unless otherwise noted.

2. Add a new section to read as
follows:

§3.316 Claims based on chronic effects of
exposure to mustard gas.

Exposure to mustard gas while
participating in full-body, field or
chamber experiments to test protective
clothing or equipment during World War
11, together with the development of a
chronic form of any of the following
conditions manifested subsequent
thereto, is sufficient to establish service
connection for that condition: laryngitis,
bronchitis, emphysema, asthma,
conjunctivitis, keratitis, and corneal
opacities.

[FR Doc. 92-1000 Filed 1~14-92; 8:45 am)
BILLING CODE 8320-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[MO11-1-5369; FRL-4093-3]

Approval and Promulgation of
implementation Plans and Designation

of Areas for Air Quality Planning
Purposes; State of Missourl

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: Ambient air quality data for
the period 1989 through 1991 indicate
that the Kansas City ozone
nonattainment area has attained the
National Ambient Air Quality Standard
(NAAQS]) for ozone. Therefore, in
accordance with the Clean Air Act
Amendments of 1990, the state of
Missouri has submitted an ozone
maintenance plan which projects
continued attainment of the ozone
standard in the Kansas City area, and
has requested redesignation of the area
to attainment. EPA is proposing to
approve the Kansas City ozone
maintenance plan as a revision to the
Air Pollution Control State
Implementation Plan (SIP) for the state
of Missouri. In conjunction with the
maintenance plan, EPA is also proposing
to approve Missouri's request to
redesignate the Kansas City area to
attainment with respect to the ozone

NAAQS. In a separate Federal Register
notice published today, EPA is also
proposing to approve an analogous plan
and redesignation request submitted by
the Kansas Department of Health and
Environment to address the Kansas
portion of the ozone nonattainment area.

DATES: Comments must be received by
February 14, 1992.

ADDRESSES: Comments should be sent
to Larry A. Hacker, Environmental
Protection Agency, Region VII, Air
Branch, 726 Minnesota Avenue, Kansas
City, Kansas 66101. The state submittal
and the EPA-prepared technical support
document (TSD) are available for public
review at the above address and at the
Missouri Department of Natural
Resources, Air Pollution Control
Program, Jefferson State Office Building,
205 Jefferson Street, Jefferson City,
Missouri 65101.

FOR FURTHER INFORMATION CONTACT:
Larry A. Hacker at (913) 551-7020 (FTS
276-7020).

SUPPLEMENTARY INFORMATION:
1. Background

The Clean Air Act as amended in 1977
(“the 1977 Act”) required areas failing to
meet the ozone NAAQS to develop SIPs
with sufficient control measures to
expeditiously attain and maintain the
standard. The Kansas City metropolitan
area (KCMA) was designated under
section 107 of the 1977 Act as
nonattainment with respect to the ozone
NAAQS on March 3, 1978. (The
designations for Missouri are codified at
40 CFR 81.326.) The Missouri
Department of Natural Resources
(MDNR) submitted a Part D ozone
attainment SIP on July 2, 1979, which
EPA fully approved as meeting the
requirements of section 110 and Part D
of the 1977 Act. The 1979 SIP projected
attainment by December 31, 1982,
making the KCMA area a “nonextension
area” under section 172 of the 1977
Clean Air Act. Although the KCMA
appeared to have met the ozone
standard by the end of 1982, additional
violations occurred in 1983 and 1984. On
February 20, 1985, EPA notified the
Governor of Missouri that the SIP was
substantially inadequate to attain the
ozone NAAQS (50 FR 26198).

In response to the SIP call, MDNR
submitted a revised ozone control
strategy on May 26, 1986, which
demonstrated attainment by December
31, 1987. EPA proposed to approved the
revised SIP on June 30, 1988 (53 FR
24735). At the time of the proposal, EPA
believed that the area had achieved the
standard, as the 1985 through 1987 air
quality data showed attainment.
However, ozone violations occurred in

June of 1988. Therefore, EPA fully
approved the revised control strategy
(54 FR 10322 and 54 FR 46232}, but
deferred action on the attainment
demonstration portion of the SIP.

More recently, however, the 1989
through 1991 air quality data show
attainment of the ozone NAAQS.
Therefore, in an effort to comply with
the Clean Air Act Amendments (CAAA)
of 1990 (Pub. L. 101-549), and to ensure
continued attainment of the standard
with an adequate margin of safety, the
state submitted an ozone maintenance
SIP for the KCMA on October 9, 1991.
Accompanying the maintenance SIP are
new and amended rules to control
certain categories of sources which emit
volatile organic compound (VOC)
emissions, and the state's request to
redesignate the area to attainment with
respect to the ozone NAAQS.

IL. Evaluation Criteria

Together the Missouri and Kansas
submittals meet all applicable
requirements of the 1990 Clean Air Act.
The EPA rulemaking docket checklist
(included with EPA’s TSD) provides a
listing of applicable approval criteria.
However, some of these criteria merit
additional discussion which is contained
below.

With its submittal of the additional
VOC rule actions, Missouri meets the
Clean Air Act requirement that the SIP
include all reasonably available control
measures (RACM) (section 172(c)(1)).
The rules are also consistent with EPA
policy as outlined in “Issues Relating to
VOC Regulation Cutpoints, Deficiencies,
and Deviations—Clarification to
Appendix D of November 24, 1987
Federal Register,” dated May 25, 1988
(referred to hereafter as the “Blue
Book"}.

The Missouri submittal also includes a
redesignation request, in which the state
demonstrates that the area has fulfilled
the redesignation requirements of the
amended Act. Section 107(d)(3)(E) of the
Act provides specific requirements for
redesignating a nonattainment area to
attainment:

A. The area must have attained the
applicable NAAQS (section
107(d)(3)(E)(i));

B. the area has a fully approved SIP
under section 110(k) of the Act
(section 107{d)(3)(E)(ii));

C. the air quality improvement must be
permanent and enforceable (section
107(d)(3)(E)(iii));

D. the area must have a fully approved
maintenance plan pursuant to section
175A of the Act (section
107(d)(3)(E)(iv)); and
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E. the area has met all relevant
requirements under section 110 and
part D of the Act (section
107{d)(SHE}(v))-

Section 175A of the Act sets forth the

maintenance plan requirement for areas
seeking redesignation from
nonattainment to attainment. The plan
must demonstrate continued attainment
of the applicable NAAQS for at least ten
years after the area is redesignated.
Eight years after the redesignation, the
state must submit a revised
maintenance plan which demonstrates
attainment for the ten years following
the initial ten-year period. To provide
for the possibility of future NAAQS
violations, the maintenance plan must
contain contingency measures adequate
to assure prompt correction of the air
quality problem.

III. Review of State Submittal
A. Maintenance Plan
1. Air Quality Data

The submittal contains an analysis of
ozone air quality data which is relevant
to the maintenance plan and to the
redesignation request. (The
redesignation request is discussed in
Section HI.C of this notice.) Ambient
ozone monitoring data for 1989 through
1991 show attainment of the NAAQS in
the Kansas City area, i.e., less than one
expected exceedance per year. For a
complete discussion of the NAAQS, the
reader is referred to 40 CFR 50.9 and
appendix H to that section. Although the
1991 data are not yet fully quality
assured, EPA will review the quality of
these data in conjunction with its final
action of this SIP submittal. EPA will not
take final action approving the
redesignation unless it determines that
attainment is based on three years of
quality assured data.

Prior to the 1991 ozone season, the
state had planned to base the
redesignation request on the 1987
through 1989 air quality data; however,
these data did not indicate attainment in
strict accord with EPA's interpretation
of the ozone standard. Although, under
appendix H, attainment cannot be
shown by the 1987 through 1989 data,
the state’s demonstration justifies the
use of 1989 emissions levels as being
representative of attainment.

2. Emissions Inventory

MDNR submitted comprehensive
inventories of actual VOC emissions
from point, area, and mobile sources.
Because 1989 emission data were not
consistently available for all VOC
sources in the KCMA, 1988 was selected
as the base year and was used to project
emissions to 1989 and future years. The

1989 VOC inventory is considered most
representative of attainment conditions
because: (1) No ozone exceedances
occurred in 1989; and (2) EPA’s Phase 1
gasoline volatility controls {54 FR 11868)
were implemented in 1989, resulting in
significant VOC emission reductions.

Therefore, the attainment emission
inventory for purposes of this SIP is
based upon the 1989 emission values.
All VOC emission estimates were
reported in kilograms per typical
summer day. The state submittal
contains the detailed inventory data and
summaries by county and source
category.

The state demonstrated that point
source VOC emissions were not
artifically low due to local economic
downturn. The state examined historical
employment data for the Kansas City
area for the years 1987 through 1989. No
economic downturn was evident;
employment in the manufacturing sector
remained relatively stable during the
period.

The state's inventory methodology
was consistent with EPA guidance
applicable at the time the plan was
being developed (EPA-450/4-88-18,
December 1988). Eighty percent rule
effectiveness was applied for source
categories subject to state regulations.
Stationary sources with emissions
greater than 10 tons per year were
inventoried as point sources.

Mobile source emission estimates
were generated using EPA's MOBILE4
model. For the 1988 base year {prior to
EPA volatility restrictions), a 10.5 psi
RVP gasoline volatility was used. In
accordance with the EPA Phase I
volatility restrictions, a 9.5 psi RVP
gasoline volatility was input for 1989.
For 1990 and 1991, a gasoline volatility
of 9.0 psi RVP was used in accord with
the KCMA's voluntary RVP reduction
program (discussed further below). In
accord with EPA’s original June 11, 1990,
Phase II volatility restrictions {56 FR
23658), a gasoline volatility of 7.8 psi
RVP was assumed for 1992 and later
years.

Due to the marginal, but persistent,
history of ozone nonattainment in the
KCMA, EPA and the states of Missouri
and Kansas believed that an additional
areawide VOC control measure was
necessary to ensure that the ozone
standard could be maintained with an
adequate margin of safety. The states of
Missouri and Kansas, the Mid-America
Regional Council (MARC), and the
Chamber of Commerce worked
cooperatively to implement a voluntary
program to control the volatility of
gasoline supplied to the area for 1990
and 1991. Despite its voluntary nature,
the program reduced gasoline volatility

from 9.5 to 9.0 psi RVP from June 1
through September 1 in both 1990 and
1991. All petroleum refiners and pipeline
companies agreed to participate. Also,
the EPA Field Operations Support
Division performed volatility tests of
gasoline samples from the KCMA. The
tests confirmed that the program
achieved its goal. (As discussed in
section 111.A.3. below, additional
reduction of gasoline volatility will be
accomplished, beginning in 1992, as a
result of EPA’s Phase Ul volatility
standards.)

The voluntary RVP control program
resulted in a 8,189 kg/day areawide
reduction in the projected 1990 VOC
inventory. This equates to a 3.3 percent
reduction from the 1989 attainment VOC
inventory. Thus, the 8,189 kg/day VOC
reduction serves as the attainment
margin of safety. The states have
committed to maintain future VOC
emissions at or below the co-called
“action level”, i.e., VOC emissions will
not be allowed to encroach upon the
margin of safety. The action level
concept is detailed in the above-
mentioned EPA TSD.

3. Demonstration of Continued
Attainment

a. State demonstration. The state's
demonstration of continued attainment
relies, in part, on EPA’s Phase 1l
gasoline volatility requirements. On june
11, 1990 (55 FR 23658), EPA promulgated
state-by-state Phase Il RVP gasoline
standards in order to continue
reductions in VOC emissions.
Accordingly, under the Phase II
program, a fuel volatility limit of 7.8 psi
RVP was scheduled to become effective
in 1992 and each year thereafter during
the ozone season {May through
September) in the state of Missouri.

However, the federal gasoline
volatility requirements were modified
by the 1990 CAAA, and EPA
promulgated revised Phase I gasoline
volatility requirements on December 12,
1991 (56 FR 65704). This latest rule
revises the maximum allowable RVP
from 7.8 to 9.0 psi in those areas which
are currently designated as
unclassifiable or in attainment with the
NAAQS for ozone. However, as
applicable to the KCMA, the RVP limit
of 7.8 will go into effect as the area is
presently designated nonattainment.

The Missouri portion of the KCMA
was designated as nonattainment for
ozone in the recently published part 81
Federal Register notice, November 8,
1991 (56 FR 56788). Therefore,
continuation of the 7.8 psi RVP limit is
federally enforceable in the KCMA,
even after the area is redesignated to
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attainment, because of its
nonattainment designation in the
November 6, 1991 Federal Register
notice. Also, the requirement for 7.8 psi
RVP volatility is deemed necessary to
ensure attainment and maintenance of
the ozone standard as demonstrated by
the mobile source emissions inventory
projections (based on use of 7.8 psi RVP)
in Missouri's ozone maintenance plan
for the KCMA.

Areawide VOC emission were
projected for the ten-year period
following maintenance plan
development. The projections show that
the ozone standard will be maintained,
i.e., VOC emissions are not expected to
exceed the “action level” during this
time period. Areawide VOC emissions
are expected to decrease by over 20
percent during the next ten years.

The state’s projection of VOC
emissions is based on the Federal Motor
Vehicle Control Program and EPA’s
Phase II volatility controls. The
projections were developed prior to
passage of the 1980 CAAA
Amendments; thus, the federal on-board
vapor recovery requirement and the new
federal tailpipe standards were not
considered.

b. Additional EPA Analysis. At the
time Missouri and Kansas developed
their maintenance plans, the current
version of EPA’s mobile source
emissions model was MOBILE4.0. Since
that time, MOBILEA.1 has become
available. MOBILE4.1 was run to
determine that effect, if any, the new
model would have on the demonstration
of continued attainment of the ozone
standard. For any given year,
MOBILE4.1 predicted lower VOC
emissions than MOBILE4.0; however,
the relative year-to-year trends were
essentially identical. Thus, the new
effect of MOBILE4.1 on the
demonstration of continued attainment
was not significant.

Using MOBILE4.1, the KCMA
attainment level of VOC emissions
changed from 245,060 kg/day to 227,007
kg/day. For this analysis, EPA
determined the action level of VOC
emissions to be 218,009 kg/day. Using
MOBILEA4.1 for projecting the mobile
source component of the emissions
inventory, the total KCMA VOC
emissions in the year 2000 are projected
to be 183,601 kg/day, which is 16 percent
below the action level. Given this
substantial margin (34,408 kg/day), EPA
believes that VOC emissions will
remain below the action level through
the year 2002. (ten years after the
redesignation becomes effective).

EPA also performed an analysis of
projected NO, emissions for the KCMA.
Given that VOC emissions will remain

below the action level (as discussed
above in section 111.A.2.) for the next ten
years, EPA wished to determine what
increases to NO, emissions, if any,
could be anticipated. Even with no
growth in VOC emissions, an increase in
NO, emissions (and the associated
changes in atmospheric chemistry) could
result in violations of the ozone
standard in the KCMA. EPA’s analysis
showed no increase in KCMA NO,
emissions through the year 2005.
Therefore, with VOC emissions at, or
below, the action level, and with NO,
emissions not increasing, violations of
the ozone standard are not anticipated.
Pursuant to section 175A(a) of the Act,
EPA finds that the maintenance plan
demonstrates continued attainment of
the ozone standard for the ten-year
period following the effective date of the
redesignation.

4, Annual Tracking and Inventory
Updates

Continued attainment of the ozone
NAAQS in the KCMA depends, in part,
on the state's efforts toward tracking
VOC emissions. The state has
committed to completing comprehensive
VOC point source inventory updates at
least twice in each five-year period
following the effective date of the area’s
redesignation. For years in which no
comprehensive update is performed, the
state will update the inventory using
source permit and shutdown data.

Area and mobile source inventories
will be updated at least once every five
years to take advantage of new data
and estimation procedures, e.g., U.S.
Census data, revised EPA mobile source
emission models, etc. For years in which
no comprehensive area and mobile
source inventories are developed, the
state will estimate emissions using the
most recently available projections from
existing area and mobile source
inventories

The state will submit annual progress
reports to EPA which will summarize
available VOC emissions data. Thus, on
an annual basis, EPA and the state can
ascertain whether actual VOC
emissions are within the attainment
inventory.

5. Contingency Plan

The level of VOC emissions in the
KCMA will largely determine its ability
to stay in compliance with the ozone
NAAGQS in the future. Although further
reductions of VOC emissions are
projected to occur during the next ten
years, the state has provided
contingency measures to be
implemented in the event of a future
ozone air quality problem.

Two potential scenarios could result
in the implementation of contingency
measures. The first scenario would be

"an increase in VOC emissions which

exceeds the “action line” level
{encroaching into the emission margin of
safety), but does not result in ozone
violations. The second situation,
regardless of the actual VOC emissions,
would be violations of the NAAQS. As
mentioned above, the state will provide
annual progress reports which will
evaluate the integrity of VOC emissions
safety margin. Section 5.3 of the state
submittal gives the details of the
contingency provisions under both
scenarios. Contingency measures
include: (1) VOC emission offsets for
new and modified stationary sources; (2)
transportation control measures; (3)
Stage Il vapor recovery; (4) a vehicle 1/
M program; (5) VOC controls on minor
new sources; and (8) RACT for sources
covered by new EPA Control Technique
Guideline {CTG) documents.
Contingency controls would require the
state's legislative and/or administrative
approval before they could be
implemented. The contingency measures
provided in the state submittal meet the
requirements of section 175A(d) of the
Act.

6. Commitment to Submit Subsequent
Maintenance Plan Revisions

In accord with section 175A of the
Act, the state has committed to submit a
revised maintenance SIP eight years
after the area is redesignated to
attainment.

B. Additional Reasonably Available
Control Technology (RACT) Regulations

In accord with section 172(b)(2) of the
1977 Act, the KCMA was required to
have SIP rules representing RACT for all
VOC source categories covered by
Group I, 11, and Ill CTG documents.
RACT rules were also required for all
major non-CTG sources.

At the time EPA approved the SIP
control strategy (54 FR 10322 and 54 FR
46232), EPA and the state believed that
all the RACM requirements had been
met; rules were in place for all
applicable CTG and non-CTG source
categories. Moreover, the rules had been
revised for consistency with EPA’s “Blue
Book.” However, during the
maintenance plan development process,
EPA learned that the state needed an
additional RACT regulation to address
an unregulated non-CTG major source
category—lithographic printing. The
state also made corrections to its
cutback asphalt and definitions rules.
These rule actions are discussed below.
All of the state's existing and new VOC
RACT rules will remain in effect after
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the KCMA is redesignated to attainment
for the ozone NAAQS.

10 CSR 10-2.340 Control of Emissions
from Lithographic Printing Facilities

This non-CTG RACT rule applies to
nine existing facilities and new facilities
that have the potential to emit more
than 160 TPY of VOC from lithographic
printing operations. VOCs from heat-set
inks and the associated dryers are
required to be reduced by 90 to 93
percent over pre-RACT levels through
the installation of add-on control
equipment. Evaporative emissions from
cleanup solvents will be reduced by 49
percent, with VOCs from fountain
solutions decreasing by 8 percent. VOC
emission reductions from fountain
solutions are not as large as had been
anticipated because many of the subject
facilities have already reduced the use
of alcohol additives, or have converted
to low-VOC alcohol substitutes. The rule
was adopted by the Missouri Air
Congervation Commission (MACC) after
proper notice and public hearing and
will become effective ten days after its
date of publication in the Code of State
Regulations (CSR).

Appendix G of the state submittal
contains a demonstration that the rule
constitutes RACT. In its RACT
determination, the state generally relied
upon research conducted by other states
that have proposed or adopted similar
rules, feedback from local lithographic
printers, information provided by
printing trade associations and trade
publications, and research conducted for
EPA's pending publication of a CTG
document for lithographic printing
(scheduled for release sometime in 1992-
a3).

10 CSR 10-2.220 Liquefied Cutback
Asphalt Paving Restricted

This rule, as amended, now applies
during the months of April through
October. Previously, the applicable
season had been May through
September. The rule now includes
recordkeeping requirements on the
production, sales, and use of cutback
asphzlt. Such records must be
maintained for at least two years and
must be made available to the state
upon request. The rule amendment was
adopted by the MACC after proper
notice and public hearing and will
become effective ten days after its date
of publication in the CSR.

10 CSR 10-6.020 Definitions

In this rule, the state expanded its
definition of “person” so it would better
apply to the gasoline marketing
industry. The term “person” now applies
to any legal successor, employees, or

agents of the entities previously
included in the definition. The
definitions of “‘Reid Vapor Pressure”
and “gasoline” were updated, and a
definition of “retail outlet” was added.
The amendments to the definitions rule
were adopted by the MACC after proper
notice and public hearing and will
become effective ten days after being
published in the CSR.

EPA believes that these three rules {as
discussed above) constitute RACT for
all affected sources. Therefore, EPA
proposes approval of these rules.

C. Redesignation Request

The Missouri redesignation request
for the KCMA meets the five
requirements of section 107(d)(3)(E).
Following is a brief description of how
the state has fulfilled each of these
requirements. EPA’s TSD contains a
more in-depth analysis of the submittal
with respect to certain of these criteria.

1. Attainment of the Ozone NAAQS

The KCMA has provisionally met the
first statutory criterion of attainment of
the ozone NAAQS. EPA’s analysis of the
ozone air quality data is discussed
above in Section III.A.1. EPA will not
take final action approving the
redesignation unless it determines that
attainment is based on three years of
quality assured data.

2. Reductions are Permanent and
Enforceable

EPA approved the Missouri SIP
control strategy for the KCMA satisfied
that the rules, and therefore the
emission reductions achieved as a result
of those rules, were enforceable. Since
that time, the Agency has remained
satisfied with those rules and has not
issued a SIP call pursuant to section
110(a)(2}(H), finding them to be
inadequate. The emissions inventory,
discussed in section III.A.2. above, is
based on reductions achieved through
control measures in the SIP; therefore,
EPA finds that the emission reductions
are permanent and enforceable.

3. A Fully Approved Maintenance Plan

In today’s notice, EPA is proposing
approval of the state’s maintenance plan
for the KCMA. As discussed above in
Section IILA., EPA finds that the
Missouri submittal meets the
requirements of section 175A. If EPA
determines after notice and comment
that it should give final approval to the
maintenance plan, the KCMA will have
a fully approved maintenance plan in
accordance with section 175A. EPA will
not redesignate the area to attainment
before it gives final approval to the
maintenance plan.

4. Fully Approved SIP Meeting the
Requirements of section 110 and Part D

a. Section 110 Requirements. In 1980
and 1989, EPA fully approved the state's
SIP for the KCMA as meeting the
requirements of section 110(a)({2) of the
1977 Act (45 FR 24140, 45 FR 85005, 54
FR 10322, and 54 FR 46232). The
amended Act, however, modifies several
of these requirements. Moreover, the
amended Act requires that for
redesignation a nonattainment area
must have a fully approved SIP under
section 110{k}—a new provision. EPA
addresses the modified portions of
section 110(a)(2) below. As discussed in
Section IIL.B above, the state has
submitted two new rules for SIP
approval. By today’s action, EPA
proposes approval of these two rules,
and the maintenance plan. Contingent
upon final approval of the SIP, EPA
proposes approval of the Missouri SIP
for the KCMA under section 110(k) of
the amended Act. EPA will not take
final action redesignating the KCMA to
attainment until it has issued a final
approval of the entire SIP for the KCMA.

Although section 110 was amended by
the CAAA, the KCMA SIP meets the
requirements of amended section
110(a)(2). A number of the requirements
did not change in substance—section
110(a)(2)(B); (C); (E) (i) and (ii); (F); (G);
(H): (J); (L) and (M}—and, therefore, EPA
has determined that the presence of a
fully approved SIP indicates that these
requirements have been met.

A few of the other requirements
deserve a more detailed analysis. First,
the section 110(a)(2) requirement that all
elements of the SIP are enforceable, is
essentially the same as the section
172(c)(6) requirement. As discussed
below in relation to the section 172(c)(8)
requirement, we have found that the
existing SIP contains the necessary
enforceable measures. Section, as to
section 110(a){2)(D), which also remains
essentially unchanged, it is important to
note that the state has provisions
adequate to ensure that it is not
contributing to nonattainment problems
across the state border. These
provisions are found in the existing SIP.
Third, section 110(a)}(2)(E}(iii)
establishes a new requirement that the
state retain the responsibility for
ensuring adequate implementation of
the SIP elements. Since the state
adopted and submitted the rules, it has
retained direct responsibility for
ensuring adequate implementation.
Fourth, new section 110(a)(2)(I)
reinforces the requirement that the state
comply with all Part D requirements
(discussed further below). Finally,
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section 110(a}{2)(K) reinforces EPA’s
authority to require states to do air
quality modeling to support SIP
demonstrations. Since EPA is approving
the demonstration of continued
attainment in the maintenance plan,
Missouri has met this requirement for
purposes of redesignating the Missouri
portion of the Kansas City ozone
nonattainment area to attainment.

b. Part D Requirements. Before the
KCMA may be redesignated to
attainment, it also must have fulfilled
the applicable requirements of Part D.
Under Part D, an area's classification
indicates the requirements to which it
will be subject. Subpart 1 of Part D sets
forth requirements applicable to all
nonattainment areas regardless of
classification. Subpart 2 of Part D
establishes requirements for areas
classified as marginal or above. For
ozone nonattainment areas,
classification is based on the design
value of the area. Areas that violated
the ozone standard during the three-year
period (1987 through 1989}, but had a
design value of less than 0.121 ppm, fell
below the classification cutpoint of
section 181 and were, therefore, deemed
“submarginal” as of the date of
enactment of the 1990 Amendments to
the Act. On November 6, 1991, the
KCMA was classified as submarginal
(56 FR 56694). Therefore, in order to be
redesignated, the state need only meet
the requirements of subpart 1 of Part D.
Specifically, the state must meet the
requirements set forth in section 172(c)
and section 178.

1. Section 172(c) Plan Provisions

Since EPA did not issue a SIP call
after the state’s 1988 approved
submittal, the section 172(c)(1) RACM
requirement {which is the same as the
requirement is preamended section
17(b)(2) and (3)) was met by EPA’s
approval of the SIP under the
preamended Act. The state has actually
attained the standard based on the three
years of data from 1989 through 1991.
Section 172(c)(1) requires the state to
adopt and implement RACM as
expeditiously as practicable and to
provide for the attainment of the
NAAQS. At the time EPA approved the
KCMA plan, the Agency determined
that it was consistent with RACT and
RACM requirements of the Act. As
discussed previously herein, EPA later
determined that additional RACT rules
were needed in the KCMA. The
additional RACT rules, included in the
state submittal, fulfill the RACT and
RACM requirements of the Act.

The RACM requirement also provides
that the SIP must provide for attainment.
EPA never acted on Missouri's

attainment demonstration for the
KCMA. Under the amended Clean Air
Act, the attainment demonstration
requirement no longer applies to ozone
nonattainment areas that are classified
as marginal {section 182(a}(4)). For
marginal areas, this specific provision
overrides the general attainment
demonstration requirement of section
172(c)(1) that is applicable to all ozone
nonattainment areas. On November 6,
1991, the KCMA was designated as a
submarginal ozone nonattainment area
(56 FR 56694). Since submarginal areas,
such as Kansas City, have an even less
severe ozone problem than marginal
areas, EPA is interpreting the section
172{c)(1) attainment demonstration
requirement not to apply to submarginal
areas. Therefore, it is not necessary for
EPA to take final action on the existing
attainment demonstration for purposes
of redesignating the Missouri portion of
the Kansas City ozone nonattainment
area,

Several section 172(c) requirements
lose their continued force once an area
has demonstrated attainment and
maintenance of the NAAQS. The
requirement for reasonable further
progress {RFP) only has relevance
during the time it takes an area to attain
the NAAQS—each year the area must
make RFP toward attainment. EPA
originally approved the KCMA RFP
demonstration under preamended
section 172(c){2) for the period preceding
the statutorily approved attainment
date. The preamended section 172(b}{3)
requirement is essentially the same as
the new section 172(c)(2) RFP
requirement. Since the KCMA has
attained the NAAQS, its SIP has already
achieved RFP toward that goal. In
addition, because the KCMA has
attained the NAAQS and is no longer
subject to an RFP requirement, the
section 172(c) contingency measures are
not applicable. Such contingency
measures must take effect if the area
fails to meet an RFP milestone or fails to
attain the NAAQS; the KCMA no longer
has RFP milestones and has already
attained the standard. The area,
however, is still subject to the section
175A contingency measures.

Similarly, once an area is
redesignated to attainment,
nenattainment new source review (NSR)
requirements are not applicable. The
area is then subject to prevention of
significant deterioration (PSD)
requirements instead of the NSR
program. EPA does not believe it
appropriate to require the state to adopt
a revised NSR program {meeting the
requirements of the amended Act) just
to qualify for redesignation, since that

program will be replaced by the existing
Missouri PSD program upon
redesignation and any corresponding
amendments to the state rules.

As discussed in Section II1.A.2. above,
the state submittal includes an
emissions inventory. The maintenance
plan emissions inventory fulfills the
section 172(c) requirement.

2. Conformity

Section 176 of the Act requires states
to develop transportation/air quality
conformity procedures which are
consistent with federal conformity
regulations and to submit these
procedures as a SIP revision by
November 15, 1992, EPA has not
promulgated final conformity
regulations; however, the state has
committed to develop conformity
procedures consistent with the final
federal regulations and will submit an
appropriate SIP revision. Pages 95 and
96 of the state submittal discuss the
general principles to which the state will
adhere in developing conformity
procedures for the Kansas City area.

On June 7, 1991, EPA and the
Department of Transportation issued
Interim Conformity Guidance for
completing conformity determinations
until the final conformity regulations are
promulgated. MARC (the metropolitan
planning organization for the Kansas
City area) completed a conformity
determination for Kansas City regional
transportation plans and programs
under the Interim Guidance, which the
state has reviewed and approved. The
conformity determination is included as
appendix L to the state submittal.

EPA believes that the section 176
conformity requirement is sufficiently
met because the promulgation date for
conformity procedures has not passed
and the state has committed to adopt
appropriate procedures.

IV. Conclusion

EPA is soliciting public comments on
this notice and on issues relevant to
EPA'’s proposed action. Comments will
be considered before taking final action.
Interested parties may participate in the
federal rulemaking procedure by
submitting written comments to the
address above.

Proposed Action

In today’s notice, EPA proposes to
approve the Kansas City ozone
maintenance plan, and the RACT rule
submittals, because it meets the
requirements of section 175A. In
addition, the Agency is proposing
approval of the redesignation request for
the Kansas City area, subject to final
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approval of the maintenance plan,
because the state has demonstrated
compliance with the requirements of
section 107(d)(3)(E) for redesignation.
Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

Under 5 U.S.C. 605(b), EPA certifies
that this SIP revision and redesignation
will not have a significant economic
impact on a substantial number of small
entities (see 46 FR 8709).

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

List of Subjects in 40 CFR Part 52

Air pollution control, Hydrocarbons,
Intergovernmental relations, and Ozone.

List of Subjects in 40 CFR Part 81

Air pollution control, National parks,
and Wilderness areas.

Authority: 42 U.S.C. 7401-7671q.

Dated: January 3, 1992,
Morris Kay,
Regional Administrator.
IFR Doc. 92-1088 Filed 1-14-92; 8:45 am])
BILLING CODE 6560-50-M

40 CFR Parts 52 and 81
[K51-1-5370; FRL-4093-4]

Approval and Promulgation of
implementation Plans and Designation
of Areas for Air Quality Planning
Purposes; State of Kansas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: Ambient air quality data for
the period 1989 through 1991 indicate
that the Kansas City ozone
nonattainment area has attained the
National Ambient Air Quality Standard
(NAAQS) for ozone. Therefore, in
accordance with the Clean Air Act
Amendments (CAAA) of 1990, the state
of Kansas has submitted an ozone
maintenance plan which projects
continued attainment of the ozone
standard in the Kansas City area, and
has requested redesignation of the area
to attainment for the ozone NAAQS.
EPA is proposing to approve the Kansas
City ozone maintenance plan as a
revision to the Air Pollution Control
State Implementation Plan (SIP) for the

state of Kansas. In conjunction with the
maintenance plan, EPA is also proposing
to approve Kansas’ request to
redesignate the Kansas City area to
attainment with respect to the ozone
NAAQS. In a separate Federal Register
notice published today, EPA is also
proposing to approve an analogous plan
and redesignation request submitted by
the Missouri Department of Natural
Resources to address the Missouri
portion of the ozone nonattainment area.
DATES: Comments must be received by
February 14, 1992.

ADDRESSES: Comments should be sent
to Larry A. Hacker, Environmental
Protection Agency, Region VII, Air
Branch, 726 Minnesota Avenue, Kansas
City, Kansas 66101. The state submittal
and the EPA-prepared technical support
document (TSD) are available for public
review at the above address and at the
Kansas Department of Health and
Environment, Forbes Field, Building 740,
Topeka, Kansas 66620.

FOR FURTHER INFORMATION CONTACT:
Larry A. Hacker at (913) 551-7020 (FTS
276-7020.

SUPPLEMENTARY INFORMATION:

I. Background

The Clean Air Act as amended in 1977
(“the 1977 Act”) required areas failing to
meet the ozone NAAQS to develop SIPs
with sufficient control measures to
expeditiously attain and maintain the
standard (section 172(a)). The Kansas
City metropolitan area (KCMA) was
designated under section 107 of the 1977
Act as nonattainment with respect to
the ozone NAAQS on March 3, 1978.
(The designations for Kansas are
codified at 40 CFR 81.317.) The Kansas
Department of Health and Environment
(KDHE) submitted a Part D ozone SIP on
September 17, 1979, which EPA fully
approved as meeting the requirements of
section 110 and Part D of the 1977 Act.
The 1979 SIP projected attainment by
December 31, 1982, making the KCMA
area a “nonextension area” under
section 172 of the 1977 Act. Although the
KCMA appeared to have met the ozone
standard by the end of 1982, additional
violations occurred in 1983 and 1984. On
February 20, 1985, EPA notified the
Governor of Kansas, pursuant to section
110(a)(2}(H), that the SIP was
substantially inadequate to attain the
ozone NAAQS (50 FR 26198).

In response to the SIP call, KDHE
submitted a revised SIP on July 2, 1986,
which demonstrated attainment by
December 31, 1987. EPA fully approved
the revised SIP on May 18, 1988 (53 FR
17700). At that time, EPA believed that
the area has achieved the standard as
the 1985 through 1987 air quality data

showed attainment. However, o0zone
violations occurred in June of 1988. More
recently, however, the 1989 through 1991
air quality data show attainment of the
ozone NAAQS. In an effort to comply

_ with the 1990 CAAA (Pub. L. 101-549),

and to ensure continued attainment of
the standard with an adequate margin of
safety, the state submitted an ozone
maintenance SIP for the Kansas City
area on October 23, 1991. Accompanying
the maintenance SIP are new rules to
control certain categories of sources
which emit volatile organic compound
(VOC]} emissions, and the state’s request
to redesignate the area to attainment
with respect to the ozone NAAQS.

1L Evaluation Criteria

Together, the Kansas and Missouri
submittals meet all the applicable
requirements of the 1990 CAA. The EPA
rulemaking docket checklist {included
with EPA’s TSD) provides a listing of
applicable approval criteria. However,
some of these criteria merit additional
discussion which is contained below.

With its submittal of two additional
new VOC rules, Kansas meets the CAA
requirement that the SIP include all
reasonably available control measures
(RACM]) (section 172(c)(1)). The rules
are also consistent with EPA policy as
outlined in “Issues Relating to VOC
Regulation Cutpoints, Deficiencies, and
Deviations—Clarification to appendix D
of November 24, 1987 Federal Register,”
dated May 25, 1988 (referred to hereafter
as the “Blue Book”). A

The Kansas submittal also includes a
redesignation request, in which the state
demonstrates that the area has fulfilled
the redesignation requirements of the
amended Act. Section 107(d)(3)(E) of the
Act provides specific requirements for
redesignating a nonattainment area to
attainment.

A. the area must have attained the
applicable NAAQS (section
107(d)(3)(E)(i)):

B. the area has a fully approved SIP
under section 110(k) of the Act (section
107(d)(3)(E)(ii)):

C. the air quality improvement must
be permanent and enforceable (section
107(d)(3)(E)(iii)};

D. the area must have a fully
approved maintenance plan pursuant to
section 175A of the Act (section
107(d)(3)(E){iv)); and .

E. the area has met all relevant
requirements under section 110 and Part
D of the Act (section 107(d}(3)(E)(v)).

Section 175A of the Act sets forth the
maintenance plan requirement for areas
seeking redesignation from
nonattainment to attainment. The plan
must demonstrate continued attainment
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of the applicable NAAQS for at least ten
years after the area is redesignated.
Eight years after the redesignation, the
state must submit a revised
maintenance plan which demonstrates
attainment for the ten years following
the initial ten-year period. To provide
for the possibility of future NAAQS
violations, the maintenance plan must
contain contingency measures adequate
to assure prompt correction of the air
quality problem.

IIL. Review of State Submittal
A. Maintenance Plan
1. Air Quality Data

The submittal contains an analysis of
ozone air quality data which is relevant
to the maintenance plan and to the
redesignation request. (The
redesignation request is discussed in
Section II1.C of this notice.) Ambient
ozone monitoring data for 1989 through
1991 show attainment of the NAAQS in
the Kansas City area, i.e., less than one
expected exceedance per year. For a
complete discussion of the NAAQS, the
reader is referred to 40 CFR 50.9 and
appendix H to that section. Although the
1991 data are not yet fully quality
assured, EPA will review the quality of
these data in conjunction with its final
action on this SIP submittal. EPA will
not take final action approving the
redesignation unless it determines that
attainment is based on three years of
quality assured data.

Prior to the 1991 ozone season, the
state had planned to base the
redesignation request on the 1987
through 1989 air quality data; however,
these data did not indicate attainment in
strict accord with EPA’s interpretation
of the ozone standard. Although, under
appendix H, attainment cannot be
shown by the 1987 through 1989 data,
the state's demonstration justifies the
use of 1989 emissions levels as being
representative of attainment.

2. Emissions Inventory

KDHE submitted comprehensive
inventories of actual VOC emissions
from point, area, and mobile sdurces.
Because 1989 emission data were not
consistently available for all VOC
sources in the KCMA, 1988 was selected
as the base year and was used to project
emissions to 1989 and future years. The
1989 VOC inventory is considered most
representative of attainment conditions
because: (1) No ozone exceedances
occurred in 1989; and (2) EPA’s Phase 1
gasoline volatility controls (54 FR 11868)
were implemented in 1989, resulting in
significant VOC emission reductions.

Therefore, the attainment emission
inventory for purposes of this SIP is

based upon the 1989 emission values.
All VOC emission estimates were
reported in kilograms per typical
summer day. The state submittal
contains the detailed inventory data and
summaries by county and source
category.

The state demonstrated that point
source VOC emissions were not
artificially low due to local economic
downturn. The state examined historical
employment data for the Kansas City
area for the years 1987 through 1989. No
economic downturn was evident;
employment in the manufacturing sector
remained relatively stable during the
period.

The state’s inventory methodology
was consistent with EPA guidance
applicable at the time the plan was
being developed (EPA-450/4-88-19,
December 1988). Eighty percent rule
effectiveness was applied for source
categories subject to state regulations.
Stationary sources with emissions
greater than 10 tons per year were
inventoried as point sources.

Mobile source emission estimates
were generated using EPA's MOBILE4
model. For the 1988 base year (prior to
EPA volatility restrictions), a 10.5 psi
RVP gasoline volatility was used. In
accord with the EPA Phase I volatility
restrictions, a 9.5 psi RVP gasoline
volatility was input for 1989. For 1990
and 1991, a gasoline volatility of 9.0 psi
RVP was used in accord with the
KCMA's voluntary RVP reduction
program (discussed further below). In
accord with EPA's original June 11, 1990,
Phase II volatility restrictions (56 FR
23658), a gasoline volatility of 7.8 psi
RVP was assumed for 1992 and later
years.

Due to the marginal, but persistent,
history of ozone nonattainment in the
KCMA, EPA and the states of Missouri
and Kansas believed that an additional
areawide VOC control measure was
necessary to ensure that the ozone
standard could be maintained with an
adequate margin of safety. The states of
Missouri and Kansas, the Mid-America
Regional Council (MARC) and the
Chamber of Commerce worked
cooperatively to implement a voluntary
program to control the volatility of
gasoline supplied to the area for 1990
and 1991. Despite its voluntary nature,
the program reduced gasoline volatility
from 9.5 to 9.0 psi RVP from June 1
through September 1 in both 1990 and
1991. All petroleum refiners and pipeline
companies agreed to participate. Also,
the Field Operations Support Division of
EPA performed volatility tests of
gasoline samples from the KCMA. The
tests confirmed that the program
achieved its goal. (As discussed in

Section IILA.3. below, additional
reduction of gasoline volatility will be
accomplished, beginning in 1992, as a
result of EPA’s Phase II volatility
standards.)

The voluntary RVP control program
resulted in a 8,189 kg/day areawide
reduction in the projected 1990 VOC
inventory. This equates to a 3.3 percent
reduction from the 1989 attainment VOC
inventory. Thus, the 8,189 kg/day VOC
reduction serves as the attainment
margin of safety. The states have
committed to maintain future VOC
emissions at or below the so-called
“action level,” i.e., VOC emissions will
not be allowed to encroach upon the
margin of safety. The action level
concept is detailed in the above-
mentioned EPA TSD.

3. Demonstration of Continued
Attainment

a. State demonstration. The state’s
demonstration of continued attainment
relies, in part, on EPA’s Phase 11
gasoline volatility requirements. On June
11, 1990 (55 FR 23658), EPA promulgated
state-by-state Phase Il RVP gasoline
standards in order to continue
reductions in VOC emissions.
Accordingly, under the Phase II
program, a fuel volatility limit of 7.8 psi
RVP was scheduled to become effective
in 1992 and each year thereafter during
the ozone season (May through
September) in the state of Kansas.

However, the federal gasoline
volatility requirements were modified
by the 1990 CAAA, and EPA
promulgated revised Phase II gasoline
volatility requirements ort December 12,
1991 (56 FR 64704). This latest rule
revises the maximum allowable RVP
from 7.8 to 9.0 psi in those areas which
are currently designated as
unclassifiable or in attainment with the
NAAQS for ozone. However, as
applicable to the KCMA, the RVP limit
of 7.8 will go into effect as the area is
presently designated nonattainment.

The Kansas portion of the KCMA was
designated as nonattainment for ozone
in the recently published part 81 Federal
Register notice, November 6, 1991 (56 FR
56788). Therefore, continuation of the 7.8
psi RVP limit is federally enforceable in
the KCMA, even after the area is
redesignated to attainment, because of
its nonattainment designation in the
November 6, 1991 Federal Register
notice. Also, the requirement for 7.8 psi
RVP volatility is deemed necessary to
ensure attainment and maintenance of
the ozone standard as demonstrated by
the mobile source emissions inventory
projections {based on use of 7.8 psi RVP)
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in Kansas' ozone maintenance plan for
the KCMA.

Areawide VOC emission were
projected for the ten-year period
following maintenance plan
development. The projections show that
the ozone standard will be maintained,
i.e.,, VOC emissions are not expected to
exceed the “action level” during this .
time period. Areawide VOC emissions
are expected to decrease by over 20
percent during the next ten years.

The state’s projection of VOC
emissions is based on the Federal Motor
Vehicle Control Program and EPA’s
Phase II volatility controls. The
projections were developed prior to
passage of the 1980 CAA Amendments;
thus, the federal on-board vapor
recovery requirement and the new
federal tailpipe standards were not
considered.

b. Additional EPA analysis. At the
time Missouri and Kansas developed
their maintenance plans, the current
version of EPA’s mobile source
emissions model was MOBILE4.0. Since
that time, MOBILE4.1 has become
available. MOBILE4.1 was run to
determine what effect, if any, the new
model would have on the demonstration
of continued attainment of the ozone
standard. For any given year,
MOBILE4.1 predicted lower VOC
emissions than MOBILE4.0; however,
the relative year-to-year trends were
essentially identical. Thus, the net effect
of MOBILE4.1 on the demonstration of
continued attainment was not
significant.

Using MOBILE4.1, the KCMA
attainment level of VOC emissions
changed from 245,060 kg/day to 227,007
kg/day. For this analysis, EPA
determined the action level of VOC
emissions to be 218,009 kg/day. Using
MOBILE4.1 for projecting the mobile
source component of the emissions
inventory, the total KCMA VOC
emissions in the year 2000 are projected
to be 183,601 kg/day, which is 16 percent
below the action level. Given this
substantial margin (34,408 kg/day), EPA
believes that VOC emissions will
remain below the action level through
the year 2002 (ten years after the
redesignation becomes effective).

EPA also performed an analysis of
projected NO, emissions for the KCMA.
Given that VOC emissions will remain
below the action level (as discussed
above in Section II1.A.2.} for the next ten
years, EPA wished to determine what
increases to NO, emissions, if any,
could be anticipated. Even with no
growth in VOC emissions, an increase in
NO, emissions (and the assaciated
changes in atmospheric chemistry) could
result in violations of the ozone

standard in the KCMA. EPA’s analysis
showed no increase in KCMA NO,
emissions through the year 2005.
Therefore, with VOC emissions at, or
below, the action level, and with NO,
emissions not increasing, violations of
the ozone standard are not anticipated.
Pursuant to section 175A(a) of the Act,
EPA finds that the maintenance plan
demonstrates continued attainment of
the ozone standard for the ten-year
period following the effective date of the
redesignation.

4. Annual Tracking and Inventory
Updates

Continued attainment of the ozone
NAAQS in the KCMA depends, in part,
on the state’s efforts toward tracking
VOC emissions. The state has
committed to completing comprehensive
VOC point source inventory updates at
least twice in each five-year period
following the effective date of the area'’s
redesignation. For years in which no
comprehensive update is performed, the
state will update the inventory using
source permit and shutdown data.

Area and mobile source inventories
will be updated at least once every five
years to take advantage of new data
and estimation procedures, e.g., U.S.
Census data, revised EPA mobile source
emission models, etc. For years in which
no comprehensive area and mobile
source inventories are developed, the
state will estimate using the most
recently available projections from
existing area and mobile source
inventories.

The state will submit annual progress
reports to EPA which will summarize
available VOC emissions data. Thus, on
an annual basis, EPA and the state can
ascertain whether actual VOC
emissions area within the attainment
inventory.

5. Contingency Plan

The level of VOC emissions in the
KCMA will largely determine its ability
to stay in compliance with the ozone
NAAQS in the future. Although further
reductions of VOC emissions are
projected to occur over the next ten
years, the state has provided
contingency measures to be
implemented in the event of a future
ozone air quality problem.

Two potential scenarios could result
in the implementation of contingency
measures. The first scenario would be
an increase in VOC emissions which
exceeds the “action line” level
(encroaching into the emission margin of
safety), but does not result in ozone
violations. The second situation,
regardless of the actual VOC emissions,
would be violations of the NAAQS. As

mentioned above, the state will provide
annual progress reports which will
evaluate the integrity of the VOC
emissions safety margin. Section 5.3 of
the state submittal gives the details of
the contingency provisions under both
scenarios. Contingency measures
include: (1) VOC emission offsets for
new and modified stationary sources; (2)
transportation control measures; (3)
Stage II vapor recovery; (4) a vehicle I/
M program,; (5) VOC controls on minor
new sources; and (6) RACT for sources
covered by new EPA CTG documents.
Contingency controls would require the
state's legislative and/or administrative
approval before they could be
implemented. The contingency measures
provided in the state submittal meet the
requirements of Section 175A(d} of the
Act.

6. Commitment to Submit Subsequent
Maintenance Plan Revisions

In accord with section 175A of the
Act, the state has committed to submit a
revised maintenance SIP eight years
after the area is redesignated to
attainment.

B. Additional Reasonably Available
Control Technology (RACT) Regulations

In accord with section 172(b){2) of the
1977 Act, the KCMA was required to
have SIP rules representing RACT for all
VOC source categories covered by
Group L, 11, and I Control Technigues
Guideline (CTG) Documents. RACT
rules were also required for all major
non-CTG sources.

At the time EPA approved the SIP (53
FR 17700), EPA and the state believed
that all the RACM requirements had
been met; rules were in place for all
applicable CTG and non-CTGC source
categories. Moreover, the rules had been
revised for consistency with EPA’s “Blue
Book.” However, during the
maintenance plan development process,
EPA learned that the state needed
additional RACT regulations to address
two unregulated non-CTG major source
categories—lithographic printing
sources and chemical processing
facilities that operate alcohol plants or
liquid detergent plants. After proper
notice and public hearing by the state,
these rules were adopted and became
effective on October 7, 1991. All of the
state’s existing and new VOC RACT
rules will remain in effect after the
KCMA is redesignated to attainment for
the ozone NAAQS. These rule actions
are discussed below.
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K.AR. 28-19-76 Lithography Printing
Facilities

This non-CTG RACT rule applies to
two existing facilities and new facilities
that have the potential to emit more
than 100 tons per year (TPY) of VOCs
from lithographic printing operations.
VOCs from heat-set inks and the
associated dryers are required to be
reduced by 77 percent over pre-RACT
levels through the installation of add-on
control equipment. Evaporative
emissions from cleanup solvents will be
reduced by 50 percent, with VOCs from
fountain solutions decreasing by 43
percent. The rule was adopted by the
KDHE after proper notice and public
hearing and became effective on
Cctober 7, 1991.

Appendix M of the state submittal
contains a demonstration that the rule
constitutes RACT. In its RACT -
determination, the state generally relied
upon research conducted by other states
that have proposed or adopted similar
rules, feedback from local lithographic
printers, information provided by
printing trade associations and trade
publications, and research conducted for
EPA'’s pending publication of a CTG
document for lithographic printing
(scheduled for release some time in
1992-93).

K.AR. 28-19-77 Chemical Processing
Facilities That Operate Alcohol Plants
or Liquid Detergent Plants

This rule applies to chemical
processing facilities that operate alcohol
or liquid detergent plants which use,
produce, or store ethanol or methanol,
and have the potential to emit more than
100 TPY VOCs. This rule currently
applies to one existing facility. The rule
will require installation of control
equipment on point sources, the
reduction of VOC concentration in
process wastewater streams, and the
reduction of fugitive emissions. The
state estimates that VOCs from the one
existing facility will be reduced by 69
percent, for a total reduction of 455 TPY.
This rule was adopted by the KDHE
after proper notice and public hearing
and became effective on October 7,
1991.

Appendix M of the state submittal
contains a demonstration that the rule
constitutes RACT. In its RACT
demonstration the state relied on
research and information developed by
EPA, other state and local agencies, and
a RACT analysis conducted by the
existing facility.

The state also revised two existing
rules related to the RACT rules. In rule
K.A.R. 28-19-61, Definitions, the
definitions of several terms were

updated. In rule K.A.R. 28-19-68, Testing
Procedures, test methods for the RACT
rules were updated to be consistent with
EPA reference methods. EPA believes
the aforementioned rules constitute
RACT for all affected sources.
Therefore, EPA proposes approval of
these rules.

C. Redesignation Request

The Kansas redesignation request for
the KCMA meets the five requirements
of section 107(d)(3)(E). Following is a
brief description of how the state has
fulfilled each of these requirements.
EPA’s TSD contains a more in-depth
analysis of the submittal with respect to
certain of these criteria.

1. Attainment of the Ozone NAAQS

The KCMA has provisionally met the
first statutory criterion of attainment of
the ozone NAAQS. EPA's analysis of the
ozone air quality data is discussed
above in Section IIl.A.1. EPA will not
take final action approving the
redesignation unless it determines that
attainment is based on three years of
quality assured data.

2. Reductions are Permanent and
Enforceable

EPA approved the Kansas SIP for the
KCMA satisfied that the rules, and
therefore the emission reductions
achieved as a result of those rules, were
enforceable. Since that time, the Agency
has remained satisfied with those rules
and has not issued a SIP call pursuant to
section 110(a)(2)(H}, finding them to be
inadequate. The emissions inventory,
discussed in Section IIL.A.2. above, is
based on reductions achieved through
control measures in the SIP; therefore,
EPA finds that the emission reductions
are permanent and enforceable.

3. A Fully Approved Maintenance Plan

In today’'s notice, EPA is proposing
approval of the state's maintenance plan
for the KCMA. As discussed above in
Section II.A., EPA finds that the Kansas
submittal meets the requirements of
section 175A. If EPA determines after
notice and comment that it should give
final approval to the maintenance plan,
the KCMA will have a fully approved
maintenance plan in accordance with
section 175A. EPA will not redesignate
the area to attainment before it gives
final approval to the maintenance plan.

4. Fully Approved SIP Meeting the
Requirements of Section 110 and Part D

a. Section 110 requirements. On May
18, 1988 (53 FR 17700), EPA fully
approved the state’s SIP for the KCMA
as meeting the requirements of section
110(a)(2) of the 1977 Act. The amended

Act, however, modifies several of these
requirements. Moreover, the amended
Act requires that for redesignation a
nonattainment area must have a fully
approved SIP under section 110{k)—a
new provision. EPA addresses the
modified portions of section 110(a)(2}
below. As discussed in Section H1L.B
above, the state has submitted two new
rules for SIP approval. By today’s action,
EPA proposes approval of these two
rules, and the maintenance plan.
Contingent upon final approval of the
SIP, EPA proposes approval of the
Kansas SIP for the KCMA under section
110{k) of the amended Act. EPA will not
take final action redesignating the
KCMA to attainment until it has issued
a final approval of the entire SIP for the
KCMA.

Although section 110 was amended by
the CAAA, the KCMA SIP meets the
requirements of amended section
110{a}{2). A number of the requirements
did not change in substance—section
110(a)(2)(B); (C); (E) (i) and (ii); (F); (G);
{HY; {J); {L) and (M}—and, therefore, EPA
has determined that the presence of a
fully approved SIP indicates that these
requirements have been met.

A few of the other requirements
deserve a more detailed analysis. First,
the section 110{a){2) requirement that all
elements of the SIP are enforceable, is
essentially the same as the section
172(c)(6) requirement. As discussed
below in relation to the section 172(c)(6)
requirement, we have found that the
existing SIP contains the necessary
enforceable measures. Second, as to
section 110{a)(2)(D), which also remains
essentially unchanged, it is important to
note that the state has provisions
adequate to ensure that it is not
contributing to nonattainment problems
across the state border. These
provisions are found in the existing SIP.
Third, section 110(a}(2)(E){iii}
establishes a new requirement that the
state retain the responsibility for
ensuring adequate implementation of
the SIP elements. Since the state
adopted and submitted the rules, it has
retained direct responsibility for
ensuring adequate implementation.
Fourth, new section 110(a)(2)(I)
reinforces the requirement that the statc
comply with all Part D requirements
(discussed further below ). Finally,
section 110(a}{2){K) reinforces EPA's
authority to require states to do
necessary air quality modeling to
support SIP demonstrations. Since EPA
is approving the demonstration of
continued attainment in the
maintenance plan, the KCMA has met
this requirement for purposes of
redesignation to attainment.
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b. Part D requirements. Before the
KCMA may be redesignated to
attainment, it also must have fulfilled
the applicable requirements of Part D.
Under Part D, an area’s classification
indicates the requirements to which it
will be subject. Subpart 1 of part D sets
forth requirements applicable to all
nenattainment areas regardless of
classification. Subpart 2 of Part D
establishes requirements for areas
classified as marginal or above. For
ozone nonattainment areas,
classification is based on the design
value of the area. Areas that violated
the ozone standard during the three-year
period (1987 through 1989) but had a
design value of less than 0.121 ppm, fell
below the classification cutpoint of
section 181 and were, therefore, deemed
“submarginal” as of the date of
enactment of the 1990 Amendments to
the Act. On November 6, 1991, the
KCMA was classified as submarginal
(56 FR 56694). Therefore, in order to be
redesignated, the state need only meet

.the requirements of subpart 1 of Part D.
Specifically, the state must meet the
requirements set forth in section 172(c)
and section 176.

1. Section 172(c) Plan Provisions

Since EPA did not issue a SIP call
after the state’s 1988 approved
submittal, the section 172(c)(1) RACM
requirement (which is the same as the
requirement in preamended section
172{b) {2} and (3)) was met by EPA’s full
approval of the SIP under the
preamended Act. The SIP provided for
attainment by 1987, and the state has
actually attained the standard based on
the three years of data from 1989
through 1991. Section 172(c)(1) requires
the state to adopt and implement RACM
as expeditiously as practicable and to
provide for the attainment of the
NAAQS. At the time EPA approved the
KCMA plan, the Agency determined
that it was consistent with RACT and
RACM requirements of the Act. As
discussed previously herein, EPA later
determined that additional RACT rules
were needed in the KCMA. The
additional RACT rules, included in the
state submittal, fulfill the RACT and
RACM requirements of the Act.

Several section 172(c) requirements
lose their continued force once an area
has demonstrated attainment and
maintenance of the NAAQS. The
requirement for reasonable further
progress {(RFP) only has relevance-
during the time it takes an area to attain
the NAAQS—each year the area must
make RFP toward attainment. EPA
originally approved the KCMA RFP
demonstration under preamended
section 172(c}{2) for the period preceding

the statutorily approved attainment
date. The preamended section 172(b}(3)
requirement is essentially the same as
the new section 172(c)(2) RFP
requirement. Since the KCMA has

attained the NAAQS, its SIP has already

achieved RFP toward that goal, In
addition, because the KCMA has
attained the NAAQS and is no longer
subject to an RFP requirement, the
section 172(c) contingency measures are
not applicable. Such contingency
measures must take effect if the area
fails to meet an RFP milestone or fails to
attain the NAAQS; the KCMA no longer
has RFP milestones and has already
attained the standard. The area,
however, is still subject to the section
175A contingency measures.

Similarly, once an area is
redesignated to attainment,
nonattainment new source review (NSR)
requirements are not applicable. The
area is then subject to prevention of
significant deterioration (PSD)
requirements instead of the NSR
program. EPA does not believe it
appropriate to require the State to adopt
a revised NSR program {meeting the
requirements of the amended Act) just
to qualify for redesignation, since that
program will be replaced by the existing
Kansas PSD program upon
redesignation.

Finally, as discussed in section IIL.A.2.
above, the state submittal includes an
emissions inventory. The emissions
inventory fulfills the section 172(c}
requirement.

2. Conformity

Section 176 of the Act requires states
to develop transportation/air quality
conformity procedures which are
consistent with federal conformity
regulations and to submit these
procedures as a SIP revision by
November 15, 1992. EPA has not
promulgated final conformity
regulations; however, the state has
committed to develop conformity
procedures consistent with the final
federal regulations and will submit an
appropriate SIP revision. Pages 95 and
96 of the state submittal discuss the
general principles to which to state will
adhere in developing conformity
procedures for the Kansas City area.

On June 7, 1991, EPA and the
Department of Transportation issued
Interim Conformity Guidance for
completing conformity determinations
until the final conformity regulations are
promulgated. The Mid-American
Regional Council (the metropolitan
planning organization for the Kansas
City area) completed a conformity
determination for Kansas City regional
transportation plans and programs

under the Interim Guidance, which the
state has reviewed and approved. The
conformity determination is included as

.Appendix L to the state submittal.

EPA believes that the section 176
conformity requirement is sufficiently
met because the promulgation date for
conformity procedures has not passed
and the state has committed to adopt
appropriate procedures.

IV. Conclusion

EPA is soliciting public comments on
this notice and on issues relevant to
EPA'’s proposed action. Comments will
be considered before taking final action.
Interested parties may participate in the
federal rulemaking procedure by
submitting written comments to the
address above.

Proposed Action

In today's notice, EPA proposes to
approve the Kansas City ozone
maintenance plan, and the RACT rule
submittals, because it meets the
requirements of section 175A. In
addition, the Agency is proposing
approval of the redesignation request for
the Kansas City area, subject to final
approval of the maintenance plan,
because the state has demonstrated
compliance with the requirements of
section 107(d)(3}(E} for redesignation.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shali be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

Under 5 U.S.C. 605(b), EPA certifies
that this SIP revision and redesignation
will have a significant economic impact
on a substantial number of small entities
(see 46 FR 8709).

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

List of Subjects
40 CFR Part 52

Air pollution control, Hydrocarbons,
Intergovernmental relations, and Ozone,
40 CFR Part 81

Air pollution control, National parks,
and Wilderness areas.

Authority: 42 U.S.C. 7401-7671q.

Dated: January 3, 1892.
Morris Kay,
Regional Administrator.
[FR Doc. 92-1069 Filed 1-14-92; 8:45 am}
BILLING CODE 6560-50-M
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DEPARTMENT OF DEFENSE
Department of the Air Force
48 CFR Chapter 53 Appendix 8

Alr Force Systems Command Federal
Acquisition Regulation Supplement
Clause: Total System Performance
Responsibiiity (TSPR)

AGENCY: Department of the Air Force,
Department of Defense.

ACTION: Proposed rule; withdrawal.

SUMMARY: On March 22, 1991, the
Department of the Air Force published
(at 56 FR 12145) a proposed rule to
amend chapter 53 of title 48 of the Code
of Federal Reguiations by adding the Air
Force Systems Command (AFSC)
Federal Acquisition Regulation as
appendix B, to include a new AFSC
Federal Acquisition Regulation
Supplement Part AFSC 5317 and AFSC
5352. After reviewing public comments
and considering the opinions of
management and staff, it was decided
not to finalize the proposed rule on
Total System Performance
Responsibility. Therefore the proposed
rule is withdrawn.

FOR FURTHER INFORMATION CONTACT:
David Thomas, HQ AFSC/PKPP,
Andrews AFB DC 20332-5000, telephone
(301) 981-4022.

Patsy . Conner,

Air Ferce Federal Register Liaison Officer.
{FR Doc. 92-967 Filed 1-14-92; 8:45 am]
BILLING CODE 3910-01-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. 73-20; Notice 16]
RIN 2127-AD47

Federal Motor Vehicle Safety
Standards; Fuel System Integrity;
Alcohol Fuels

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Notice of proposed rulemaking.

SUMMARY: On October 12, 1990, NHTSA
published an Advance Notice of
Proposed Rulemaking (ANPRM)
concerning possible specialized fuel
integrity requirements for vehicles using
alcohol fuels, This notice proposes to
amend Federal Motor Vehicle Safety
Standard (FMVSS) No. 301, Fuel System
Integrity, to establish anti-siphoning

requirements for alcohol fuel vehicles.
This includes dedicated, dual, flexible
fuel, and variable fuel vehicles. NHTSA |
is propesing no further requirements at
this time.

DATES: Comment closing date:
Comments on this notice must be
received on or before March 16, 1992.

Proposed effective date: If adopted,
these amendments would be effective
September 1, 1993,

ABDRESSES: All comments on this notice
should refer to the above docket and
notice numbers and be submitted to the
following: Docket Section, room 5109,
National Highway Traffic Safety
Administration, 400 Seventh Street, SW.,
Washington, DC 20590. It is requested
that 10 copies be submitted. The Docket
is open from 9:30 a.m. to 4 p.m.,. Monday
through Friday.

FOR FURTHER INFORMATICN CONTACT:
Mr. Gary R. Woodford, NRM-01.01,
Special Projects Staff, National Highway
Traffic Safety Administration, 400
Seventh Street, SW., Washington, DC
20590 (202-356-4804).

SUPPLEMENTARY INFORMATION:

1. Background

A. Current Standard

Federal Motor Vehicle Safety
Standard No. 301 specifies requirements
for the integrity of motor vehicle fuel
systems. The purpose of the standard is
to reduce deaths and injuries from fires
that result from fuel spillage during and
after motor vehicle crashes. The
standard applies to certain passenger
cars, multipurpose passenger vehicles
{MPV’s}, trucks, and buses with a gross
vehicle weight rating (GVWR) of 10,000
pounds or less. The standard also
applies to certain school buses with a
GVWR over 10,000 pounds. (Thus, the
standard does not apply to most transit
and intercity buses.} The standard
applies to these types of vehicles only if
they use fuel with a boiling point above
32 degrees Fahrenheit. Such fuels
include gasoline, diesel fuel, and the
alcohol fuels methanol and ethanol.

Standard No. 301 specifies
requirements for the integrity of the
entire fuel system. The system includes
the fuel tanks, emission controls, lines,
and connections. The standard specifies
front, rear moving, and lateral moving
barrier crash tests. Under the standard,
fuel spillage in a fixed or barrier crash
test cannot exceed one ounce, by
weight, from impact until motion of the
vehicle has ceased. Further, spillage
cannot exceed five ounces, by weight, in
the five minutes following cessation of

. motion. In rollover tests, fuel spillage

from the onset of rotational motion

cannot exceed five ounces, by weight,
for the first five minutes of testing. For
the remaining testing period, fuel
spillage cannot exceed one ounce, per
weight, during any one-minute interval.
The standard also specifies a moving
contoured barrier crash test for school
buses with a GVWR over 10,000 pounds.

B. Use of Awonol Fuels

Increasing attention is being given to
use of alcohol fuels in motor vehicles to
meet environmental and energy security
goals. The Department of Energy (DOE])
is sponsoring demonstration programs
with vehicles fueled with methanol and
ethanol. According to DOE, 446
methanol fuel vehicles were in use in ten
states in November 1990. About 77
percent of the vehicles were in
California. In the same month, 133
ethanol fuel vehicles were in use in
three states. About 85 percent of the
vehicles were in Iowa. Most of the
methanol and ethanol fuel vehicles were
buses.

In addition, the Geperal Services
Administration purchased 65 methanol
fuel vehicles for the Federal government
in fiscal year 1990. Further, General
Motors, Ford, and Chrysler have
produced passenger cars that use
alcohol fuels. The cars will be used
mainly for research programs and by
State and Federal agencies.

The fuel systems of vehicles being
introduced today to operate on alcohol
fuels {either methanol or ethanol) are
similar to those of vehicles operating on
conventional fuels (i.e., gasoline or
diesel fuel). The method of on-board
vehicle storage of alcohol fuels is the
same for conventional fuels. Alcohol
fuels, like conventional fuels, are liquids
at ambient temperature and pressure
conditions. Many vehicles introduced to
run on methanol or ethanol are capable
of using that fuel, a conventional fuel, or
any combination of the two. These
vehicles have a composition sensor on-
board the vehicle to detect the
percentage of alcohol in the fuel. This
allows parameters (e.g., spark timing
and fuel metering) to be automatically
adjusted for optimum engine
performance. Such vehicles are referred
to as flexible-fueled vehicles (FFV's) or
variable-fueled vehicles (VFV's). Dual-
fuel vehicles can operate on both
alcohol or conventional fuel, but not
various combinations of the two.
Dedicated vehicles can operate on only
one fuel or fuel blend. For example, a
dedicated fuel vehicle may operate on
only neat methanol (100 percent
methanol or M100), 85 percent methanol
with 15 percent unleaded gasoline
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(M85}, pure ethanol, or a particular
ethanol and gasoline blend.

C. Alternative Motor Fuels Act

Under the Alternative Motor Fuels
Act of 1988, DOE is conducting
demonstration programs to encourage
the use of alternative motor fuels. The
alternative fuels include natural gas,
methanol, and ethanol. The Urban Mass
Transportation Administration (UMTA)
of the DOT is also encouraging the use
of alternative fuels by local transit
authorities,

Additional encouragement is provided
by the provisions in the 1988 Act
specifying that any new passenger
automobile which meets the applicable
range requirements as well as the other
criteria in the Alternative Motor Fuels
Act qualifies to have its fuel economy
calculated according to a special
procedure. Under this procedure, a
relatively high fuel economy figure is
assigned the vehicle. This encourages
the production of dual energy passenger
automobiles by facilitating a
manufacturer’s compliance with
applicable Corporate Average Fuel
Economy requirements.

Pursuant to those provisions, NHTSA
published a final rule establishing
minimum driving range requirements for
dual energy passenger automobiles
(April 26, 1990; 55 FR 17611). (Dual
energy passenger automobiles are those
capable of operating on an alternative
fuel as well as gasoline or diesel fuel.)
The NHTSA rule establishes a minimum
driving range of 200 miles for dual
energy passenger automobiles operating
on alcohol as well as petroleum fuel.
The rule establishes a minimum driving
range of 100 miles for dual energy
passenger automobiles operating on
natural gas as well as petroleum fuel.

D. Advance Notice of Proposed
Rulemaking

On October 5, 1990, NHTSA published
an Advance Notice of Proposed
Rulemaking (ANPRM) concerning the
fuel system integrity of vehicles using
methanol or ethanol (55 FR 41558).
NHTSA requested comments on
whether Standard No. 301 should be
amended to set specialized requirements
for vehicles using methanol or ethanol
fuels. While vehicles using such fuels
are covered by Standard No. 301, the
current standard does not address
properties of alcohol fuels which are
difflerent from those of gasoline or diesel
fuel.

In the ANPRM, NHTSA requested
comments on whether specialized
requirements should be developed for
alcohol fuels based on five differences
between those fuels and gasoline or

diesel fuel. The areas addressed in the
ANPRM were (1) the acute toxicity of
alcohol fuels when ingested or absorbed
through the skin, (2) the differences in
the flammability and explosive
characteristics of alcohol fuels, (3) the
flame luminosity of alcohol fuels, (4) the
energy potential of alcohol fuels, and (5)
the corrosiveness of alcohol fuels.
NHTSA received 19 comments on the
ANPRM from a variety of groups.

I1. Brief Summary of Proposed Rule

After considering the comments on
the ANPRM, NHTSA has decided to.
propose a rule to address the acute
toxicity of alcohol fuels. NHTSA is
proposing to address this potential
problem by establishing anti-siphoning
requirements for vehicles manufactured
to operate on alcohol fuels or alcohol
fuel blends. This includes dedicated,
dual, flexible fuel, and variable fuel
vehicles. The proposed rule would cover
both methanol and ethanol fuels or fuel
blends.

In this proposed rule, NHTSA would
cover only vehicles produced to operate
on fuel blends with at least 20 percent
alcohol fuel content. Thus, the proposed
rule would not cover vehicles produced
to operate on gasohol, which may
contain about 10 percent ethanol, or
oxygenated gasoline, which may contain
small amounts of ethanocl. NHTSA
discusses the proposed rule in more
detail below.

NHTSA believes that this proposed
rule is consistent with the provisions in
the Clean Air Act Amendments of 1990.
Section 247(e) of the Clean Air Act
states that DOT “'shall, if necessary,
promulgate rules under applicable motor
vehicle laws regarding the safety of
vehicles converted from existing and
new vehicles to clean-fuel vehicles.” In
addition, section 250 of the Clean Air
Act states that DOT *“shall, in
accordance with the [National Traffic
and Motor Vehicle Safety Act of 1966],
promulgate applicable regulations
regarding the safety and use of fuel
storage cylinders and fuel systems,
including appropriate testing and
retesting, in conversions of motor
vehicles.”

II1. Discussion of Comments and the
Agency Response

Below, NHTSA summarizes the
comments on the ANPRM and discusses
in more detail the agency response to
those comments for each of the five
areas addressed in the ANPRM.

A. Acute Toxicity of Alcohol Fuels

The acute toxicity of alcohol fuels
when ingested is a concern. The concern
is primarily for methanol. Ingestion is

the quickest route of methanol
poisoning. The usual fatal dose by
ingestion of methanol in an adult is
between 50 and 100 milliliters (mi) (2 to
4 ounces). As little as 25 to 50 ml {1 to 2
ounces or 5 teaspoonfuls) has been fatal.
Less than 12 ml (1 tablespoonful) of M85
in a one-year-old child is a potentially
lethal methanol dose. The usual adult
fatal dose of ethanol by ingestion ranges
from 240 to 300 ml. The usual adult fatal
dose of gasoline by ingestion ranges
from 115 to 470 ml. Methanol can also
cause blindness when ingested.

Methanol has other properties that
increase NHTSA's concern about the
risk of methanol poisoning. Methanol
does not have a taste, color, or odor that
would identify it as methanol. Thus,
methanol can be mistaken for water or
alcoholic beverages. There are
recognizable symptoms of methanol
poisoning. These include visual
disturbances, abdominal pain, nausea,
vomiting, weakness, and dizziness.
However, the onset of symptoms is
generally between 12 to 24 hours, and
sometimes up to a few days, after
ingestion of the methanol.

There have been no reported cases of
M85 or M100 ingestion in connection
with use of these fuels as part of the
demonstration programs discussed
above. Commenters such as General
Motors (GM), Ford, Chrysler, Crown
Coach, Inc., and the National Truck
Equipment Association (NTEA), stated
that they knew of no toxicity incidents
in demonstration or test vehicles.
However, the American Association of
Poison Control Centers (AAPCC) has
estimated that there might be up to 195
additional fatalities due to ingestion of
motor fuels yearly if methanol were to
replace gasoline. This includes ingestion
during siphoning from a vehicle and
ingestion of fuel in containers by
children. The AAPCC has also
estimated that there would be a
corresponding increase in the number of
serious injuries. However, NHTSA
believes that the AAPCC estimate may
be high. The AAPCC data were not
adjusted for the fact that methanol used
for automobiles and trucks would
probably not be left around a house or
garage in fuel cans. This is because
methanol is likely to be used in fewer
devices used in or around residences
than gasoline. Thus, it is less likely that
children would be exposed to methanol
in containers as they are for gasoline in
containers. NHTSA believes that it is
also less likely that children would
siphon methanol from vehicles than it is
that they would siphon gasoline. This is
because the children would have less
use for the methanol since it would have
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fewer uses in or around a residence. If
the data are adjusted to account for
these facts, NHTSA estimates that the
replecement of gasoline with methanol
could result in an increase of about 23 to
35 fatalities annually due to siphoning
methanol fuel from vehicles. A partial
replacement of gascline with methanal
would result in a lesser increase in
fatalities.

To address the above concerns, a
number of commenters, such as the
Insurance Institute for Highway Safety
(IIHS), Chrysler, Navistar, and Nissan,
stated that requirements for anti-
siphoning devices might be appropriate.
According to Navistar, such a device
could be designed as a screen which
could also serve as a flame arrester
when installed in the fuel tank inlet.
Snyder Tank Ceorporation, a fuel tank
manufaeturer, also supported anli-
giphoning devices. Ford stated that all
alcohol fuel systems should be designed
to guard against siphoning. Ford stated
that it currently plans to design iis
alcohol fueled vehicles te guard against
siphoning, even without regulatery
requirements. Ford stated that it may be
possible to design a single device that
has anti-siphoning and anti-spitback
functions and serves as a flame arrester.
Ford alse stated that manufacturers
should be allowed design flexdbility.
Ford pointed out that anti-siphoning
devices could slow the fuel fill rate of a
vehicle and make draining of the fuel
tank prior to removal more difficult. GM
stated that its variable fuel {methanol-
gasoline) demonstration cars have an
anti-siphening filler design. The GM
vehicles also have methanol handling
caution labels on the vehicle and
information in the owner's manual
supplement.

After considering the comments,
NHTSA is proposing an amendment to
Standard No. 301 to establish new anti-
siphoning requirements to address the
acute toxicity of alcohol fuels. The
proposed rule would apply to vehicles
manufactured to operate on alcohol
fuels or alcohol fuel blends. This
includes dedicated, dual, flexible fuel,
and variable fuel vehicles. The coverage
would be limited to the types of vehicles
currently covered by Standard Ne. 301.
This includes passenger cars, MPV's
trucks, and buses (including school
buses) with a GVWR of 10,000 pounds
or less and school buses with a GVWR
over 10,000 pounds. Most transit and
intercity buses, which are predominately
centrally fueled, would neot be covered
by the proposal. The propesed rule
would cover both methanol and ethanol
fuels or fuel blends.

In this proposed rule, NHTSA would
cover only vehicles produced to operate
on fuel blends with at least 20 percent
alcohol fuel content. Thus, the proposed
rule would not cever vehicles produced
to operate on gasohol, which may
contain about 10 percent ethanol, or
oxygenated gasoline, which may contain
small amounts of ethanol. NHTSA has
tentatively concluded that fuels with
less than 20 percent methanol content
are unlikely to result in fatalities to
persons during siphoning. One mouthful
(roughly 3.4 ounces) of 20 percent
methanol and 80 percent gasoline
content fuel is a potentially fatal dose.
NHTSA believes that a person is
unlikely to swallow and lingest more
than a mouthful of fuel during siphoning.
However, NHTSA requests comment on
the appropriate level of alcohol content
for coverage under the anti-siphoning
requirements. Does another leve!l of
alechol content in alcohol/gasoline
blends better reflect levels of acute
toxicity that present significant concern?

Since methanel is more acutely toxic
than ethanol, NHTSA is also requesting
comment on whether the requirements
should apply enly to vehicles fueled by
methana! or a fuel blend containing
methanol. In addition, NHTSA is
requesting comment on whether the
propased requirements should cover
gih;er fuels, such as gasoline and diesel

el.

The proposed rule would require that
the fuel tank fill system performance on
vehicles be such that a hose with a
length of at least 120 centimeters {cm)
and an outside diameter of 3.2
millimeters {[mm) or more would nat
contact liquid fuel when the hose is
inserted into the fuel tank filled to 90 to
85 percent of capacity. NHTSA believes
that a hose with an outside diameter of
3.2 mm (% inch} is the smallest
commercially available hoge that would
likely be used for siphoning. The agency
believes that 120 e (i.e., about 4 feet) is
the maximum distance between the filler
neck opening and the area where liquid
fuel is stored in the vehicles covered by
this proposed rule. NHTSA recognizes
that the actual distance will vary
depending on the size of the vehicle and
the configuration of its fuel filler/storage
system. NHTSA requests comment on
whether another hose diameter or length
should be specified.

NHTSA is proposing that the hose
used in the test procedure proposed in
this notice be made of vinyl plastic or
rubber material. NHTSA believes that
hoses commonly used in siphoning are
often made of such material. In this
proposed rule, NHTSA is not specifying
a particular degree of rigidity for the

hose. The wording of the proposed
regulatory text makes clear that the
hose must be rigid enough to be inserted
into the fuel tank fill system (i.e., the
filler neck). However, NHTSA requests
comment on whether the agency should
specify a particular degree or rigidity for
the hose and, if so, what degree of
rigidity should be specified. NHTSA is
also not specifying that a particular
degree of force be used during the
proposed test procedure. However,
NHTSA requests comment on whether
the agency should specify a particular
among of force and, if so, what the
amount of force that should be specified
and how that force should be measured.

1f this proposed rule is adopted by the
agency, NHTSA expects that
manufacturers could install a screen in
the fuel tank filler neck to prevent a
siphoning hose from being inserted in
the fuel tank.

NHTSA recognizes that on January 19,
1990, the Environmental Protection
Agency (EPA) published a propesal
seeking to reduce evaporative emissions
through anti-spitback performance
requirements for refueling station pumps
dispensing gasoline and methanol {55 FR
1914). This proposal was issued because
fuel spitback can be a problem for some
fill neck designs when fuel fill rates are
too high. EPA held a public hearing in
March 1990 in conjunction with this
rulemaking, and as a result of comments
at that hearing, is also considering anti-
spitback performance requirements for
the vehicle itself. NHTSA understands
that at least one of the types of
hardware technology which would
previde anti-spitback performance on
vehicles may have the potential to also
prevent siphoning. Nonetheless, based
on conversations with EPA, NHTSA has
concluded that its anti-siphoning
rulemaking should proceed, since there
is no assurance that the EPA final rule
would require vehicle changes, or, if it
did, cause vehicle manufacturers to
select hardware that would not only
eliminate spitback, but also have the
added benefit of decreasing the
likelihood of siphoning. If, however, an
EPA final rule concerning vehicle
spitback performance is promulgated,
and such a rule requires manufacturers
to sefect hardware that would also
preclude or reduce siphoning, then
NHTSA would consider terminating this
rulemaking.

NHTSA also recognizes that an anti-
siphoning device could slow the fuel fill
rate of a-vehicle and make draining of
the fuel tank prior to removal more
difficult. NHTSA requests comments on
possible environmental and other
consequences of a slower fill rate.
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NHTSA also requests comment on the
impact of a more-difficult-to-drain fuel
tank on the repair of motor vehicles and
the recycling of motor vehicle parts.
NHTSA tentatively concludes that these
potentially negative impacts are
justified in view of the deaths and
injuries that would be avoided by an
anti-siphoning device. However,
NHTSA requests comment on this point.

NHTSA also requests comment on
whether the requirements proposed in
this notice should apply to all vehicle
types currently subject to Standard No.
301 that are produced to operate on fuel
blends with at least 20 percent alcohol
fuel content. Should some vehicles be
excluded from coverage entirely or
should some vehicle types be subject to
different requirements?

NHTSA believes that manufacturers
of vehicles produced to operate on fuel
blends with at least 20 percent alcohol
fuel content will include that
information in their owner's manual and
perhaps in a label near the fuel tank
filler neck. NHTSA would need such
information for compliance testing of
vehicles subject to any final rule.
NHTSA requests information from
manufacturers on their plans to make
persons aware of the fuel capabilities of
their vehicles. If manufacturers do not
plan to include such information in their
owner's manuals or in a label on the
vehicle, NHTSA may have to include
requirements in the final rule sufficient
for the agency to conduct compliance
testing. NHTSA requests comment on
whether such requirements are
necessary.

NHTSA also requests comment on
any issues concerning compliance by
manufacturers of multi-stage vehicles
with the proposed requirements.
NHTSA tentatively concludes that the
impacts on manufacturers of multi-stage
vehicles would not be significantly
different from those on manufacturers of
other vehicles. NHTSA notes that
Standard No. 301 currently applies to
multi-stage vehicles and does not
believe that the additional requirements
proposed in this rule would significantly
increase the impact on manufacturers of
multi-stage vehicles.

B. Explosive Characteristics of Alcohol
Fuels

There are differences in the
flammability and ignition characteristics
between alcohol fuels and gasoline. In
open air situations, methanol (M100) is
less likely to ignite than gasoline. This is
because methanol's vapor is produced at
a slower rate and disperses more
rapidly than that of gasoline. M100 also
has a lower vapor density than gasoline.
High density vapors settle into low

areas or follow the ground and may flow
to an ignition source. High density
gasoline flows are a major reason for
ignition of fire following a crash. Unlike
gasoline, M100 diffuses rapidly in open
air and is less likely to accumulate. This
limits the possibility of flammability.
NHTSA believes that M85 is likely to
act similar to gasoline in open air
situations.

In enclosed spaces like a fuel tank,
gasoline is virtually incombustible.
NHTSA believes that M85 would act
much like gasoline in enclosed spaces.
However, M100 is more likely to ignite
in an enclosed space. This is because
methanol's volatility and flammability
limits allow a combustible mixture to
exist in the fuel tank between
approximately 45 and 108 degrees
Fahrenheit. Ethanol fuel is flammable
inside a fuel tank between
approximately 5 and 108 degrees
Fahrenheit.

There are also differences in fire
severity between alcohol fuels and
gasoline and diesel fuels. Once ignition
occurs, gasoline and diesel fuel fires are
violent and severe. The heat releases
rates of gasoline and diese! fuel are also
relatively high. By contrast, M100 burns
at a slower rate and in a much more
controlled manner. Its heat release rate
is about one eighth that of gasoline.
NHTSA believes that the fire severity of
M85 is between that of M100 and
gasoline. The volatility of M85 is high
enough to cause a fire to develop fully,
immediately following ignition.
However, its other properties would
tend to limit the severity to which it
burns.

In the ANPRM, NHTSA requested
information concerning the flammability
of alcohol fuels from the users of
alcohol-fueled vehicles. GM, Ford,
Chrysler, and Volvo reported no
incidents relating to in-tank methanol
fuel flammability. GM also stated that
GM do Brazil has reported no significant

gafety problems with ethanol-fueled

vehicles produced in Brazil since 1980,
In the ANPRM, NHTSA also asked
whether a specific level of vehicle fuel
tank flame arrester performance should
be required. Such a requirement would
be in response to the increased
flammability of alcohol fuels in confined
spaces. GM, Ford, and Chrysler stated
that a requirement for a flame arrester
was not necessary. Ford stated that fuel
flame arresters do not appear necessary
because of projections that methanol-
fueled vehicles will result in :
proportionally fewer crash-related fires
than are experienced with gasoline-
fueled vehicles. GM did not believe that
the flammability of methanol in fuel
tanks was likely. GM stated that several

conditions must exist simultaneously to
achieve combustion. First, a combustible
vapor must exist in the fuel tank. This
depends on the interaction between
temperature, fuel blend, fuel vapor
pressure, and the level of fuel in the
tank. Second, a source of sufficient
energy to burn the combustible vapor
must be present. Third, there must be a
vapor path to the source. Fourth, there
must be efficient energy transfer to the
unburned mixture.

In contrast, Navistar stated that flame
arresters should be required on the fuel
tank venting system and the fuel tank
inlet. ITHS stated that NHTSA should
adopt performance requirements to
ensure that no ignition occurs at any
situation where an external ignition
source is near a fuel filler neck, the fuel
tank vents, or a paitially filled fuel tank.
IIHS stated that current technology,
such as flame arresters and extended
filler necks, would minimize the danger
of fuel tank explosion.

In comments on the ANPRM, GM
stated that it has incorporated flame
arresters in the fuel tank fill tube and
vent line of its variable fuel
demonstration cars. According to GM,
the flame arresters prevent external
flame from propagating into the fuel
tank and provide a large, cool surface to
quench the flame front.

GM also stated that other devices,
such as bladder-type fuel tanks and fuel
tank foam fillers, are not now feasible
for use in production vehicles. Similarly,
Ford stated that a bladder in fuel tanks
was impractical. Ford stated that this
was because of package constraints of
filler necks, servicing concerns, and
interference with fuel level sensing
devices.

After considering the comments on
the ANPRM and other information,
NHTSA has concluded that flame
arrester technology is still in the
developmental stage. Flame arresters
are generally commercially available
only for stationary tanks or large tanks
used on locomotives. NHTSA has
further concluded that more research is
needed before the agency proposes a
rule concerning the use of flame
arresters in vehicles fueled by alcobol.
The necessary research concerns the
fuel combustion properties of alcohol
fuels and alcohol fuel blends. Specific
conditions inside the fuel tank are
necessary for flammability. These
conditions include temperature,
pressure, alcohol content, and energy
content of the ignition source.

In addition, M85, rather than M100, is
currently being used in demonstration
programs. M85 acts much like gasoline.
Therefore, NHTSA concludes that more
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research, rather than immediate
regulatory action, is appropriate.

C. Flame Luminosity

- Some alcohol fuels have different
flame luminosity than gasoline. M100
burns with a light blue flame, which is
invisible in daylight if no combustibles
are present. M55, when burning, is more
visible in daylight. Ethanol flames are
fairly lumincus in daylight.

The lack cf flame luminosity could be
dangerous in a car crash. Vehicle
occupants, rescue personnel, or others
could be burned by a source, wkich at
least initially, would not be visible.,
Because of these concerns, Transport
Canada conducted tests on the flame
visibility of various fuels that spiiled on
engine and ground surfaces and ignited.
The tests showed that gasoline and low
level methanal blends had flames that
were more visible and visible earlier
than the flames of methanol and high
level methanol blends. This differing
visibility was found with a groand
surface spill on gravel, asphalt, and
grass. On grass, the flame visibility of
both neat methanol and methanol-rich
fuels was enhanced sumewhat. The
visibility was lowest on the gravel
surface.

A number of commenters expressed
concern about the lack of leminosity of
M100 flames. Commenters stated that
the nearly invisible flames could be a
safety problem and cause an increase in
burn injuries and fatalities. However,
commenters noted that the involvement
of other combustibles in a fire would
produce smoke and aid in flame
visibility. Commenters also stated that
M85 provides sufficient luminosity
during daylight fires. However,
commenters indicated that an additive
is needed in M100 to increase flame
luminosity. Some of the commenters
stated that NHTSA should require an
additive in M100. Commenters also
pointed out that committees of the
Society of Avtemotive Engineers (SAE)
and the American Society for Testing
and Materials {ASTM) are working to
address issues concerning the flame
luminosity of methanol.

After considering comments, NHTSA
agrees that it is advisable for fuels to
have flame luminosity. However,
NHTSA has determined that rulemaking
in this area is premature. NHTSA
believes that it is more appropriate to
await the results of ongoing research by
government and industry and the
recommendations of the SAE and ASTM
committees. NHTSA does not believe
that there is an immediate need for
action since manufacturers are using
M85 in their demonstration vehicles. As

discussed above, the flame luminosity of
M85 is more than that of M100.

* D. Energy Potential

The energy content of alcohol fuels is
less than the energy content of the same
volume of gaseline. Methanol's
volumetric energy coxnt:nt is roughly
one-half that of gasoline. Ethanol's
volumetric energy content is about two-
thirds that of gasoline. Thus, fuel tank
capacity for neat alcohol fuel vehicles
would have to be greater than that for
gasoline vehicles to give the same
driving range, However, in practice,
flexible fuel vehicles that use M85
typically have the standard fuel tank
capacity.

In the ANPRM, NHTSA requested
comment on whether & possible increase
in fuel tank capacity for alcohol fuel
vehicles would pose a safety problem.
NHTSA also asked whether the size of
alcohol fuel tanks are likely to increase
in size.

On the latter peoint, some commenters
stated that they did not expect fuel tank
size to increase significantly, at least
through 1985. Other commenters
indicated that any size increase would
depend on market demand.

Two commenters addressed the safety
implications of larger fuel tanks. NTEA
stated that end users of commercial
trucks made in multiple stages may
install aftermarket tanks outside the
frame rails. NTEA stated that this would
increase tank exposure to the possibility
of damage in a collision. Crown Coach
stated that the greatest danger of spills
in an accident may occur when the fuel
crossover line between two tanks is torn
away.

After reviewing the comments in this
area, NHTSA has decided not to initiate
rulemeking at this time. NHTSA
believes that the current Standard No.
301 addresses the potential preblem by
setting maximum allowsble fuel leakage
requirements in crash tests.

E, Corrosiveness

Alcohol fuels are more corrosive than
gasoline. Alcohol fuels cause more wear
on fuel system components than
gasoline. The ANPRM requested
comment on whether alcohol fuel
vehicles should be equipped with fuel
tanks, fuel lines, and injector nozzles
that are resistant to corrosion. The
ANPRM also asked whether other
vehicle components that are critical to
safety and may be affected by leakage
of alcohol fuel should receive protection.

Some commenters stated that there is
a potential for misapplication of parts in
the aftermarket. These commenters also
stated that the vehicle conversion
industry did not understand the

corrosion potential of alcohal fuels.
Other commenters stated that vehicle
manufacturers already recognize the
need for fuel system compatibility. They
asserted that no NI{TSA requirement is
necessary or appropriate,

After reviewing the comments,
NHTSA has concluded that no
regulatory action iz necessary now.
NHTSA believes that the possibility of
costly repairs under warranty and
product lishility concerns should
pravide sufficient incentive for
manufacturers to avoid use of vehicle
components that could deteriorate when
exposed to alcohol fuels. NHTSA
believes that such incentives would also
apply to the aftermarket parts and
vehicle conversion industries.

IV. Benefits of Propesed Rule

As discussed above, NHTSA
estimates that, without anti-siphoning
requirements, a complete replacement of
gasoline with methanc! in motor
vehicles would result in between 23 and
35 additional fatalities frem siphoning
each year; partial replacement of
gasoline with methano! would result in a
proportionately lesser increase in
fatalities. NHTSA believes that an anti-
siphoning requirement would prevent
90% of these fatalities {21-32).

NHTSA estimates that a complete
replacement of gasoline with methanol
in motor vehicles would result in
between 2,476 and 3,868 non-fatal
methanol ingestion injuries. NHTSA
estimates that the health care costs for
methanol ingestion are significantly
higher than those for gasoline ingestion
due ta the need for more immediate
diagnasis and the possibility of more
severe injuries. NHTSA believes that an
anti-siphoning requirement would
prevent 90% of these injuries (2,228~
3,481). The costs of the proposed
requirement are discussed below.

V. Costs of Proposed Rule

NHTSA estimates that the proposed
rule, if adopted as a final rule, would
have relstively small costs. NHTSA
believes that manufacturers would use a
screen in the fuel-filler neck to meet the
proposed requirements. NHHTSA
estimates that the cost of the screen
device would be $0.85 per vehicle. If the
entire fleet of 15 million vehicles were
fueled by methanol or ethanol, the total
cost for equipping the fleet with acreens
would be about $9.75 million.

NHTSA believes that the weight of
the screen would be negligible.
Therefore, the proposed requirement
would not adversely affect fuel
economy.
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V1. Leadtime

NHTSA is proposing to make the
proposed requirement effective on
September 1, 1993. This should provide a
leadtime of one year or more after a
final rule is issued. NHTSA believes that
this proposed leadtime is reasonable.
NHTSA believes that it would be
relatively simple for manufacturers to
make any changes necessary to comply
with the proposed requirements. Devices
currently used to prevent siphoning are
not complicated and are already being
used by Ford and GM in at least some
demonstration vehicles.

VII. Rulemaking Analyses

A. Executive Order 12291 (Federal
Regulation) and DOT Regulatory
Policies and Procedures

NHTSA has analyzed this proposed
rule and determined that it is not
“major” within the meaning of Executive
Order 12281. However, NHTSA has
determined that the proposed rule is
“significant” within the meaning of the
Department of Transportation regulatory
policies and procedures because of the
significant public and Congressional
interest in the rulemaking. NHTSA has
estimated the costs of the proposed
amendments to Standard No. 301 in a
Preliminary Regulatory Evaluation
which is included in the docket for this
rulemaking. As discussed above,
NHTSA estimates that the proposed
requirements, if adopted in a final rule,
would cost approximately $0.85 per
vehicle. The maximum total cost,
assuming that the entire fleet is made up
of alcohol fuel vehicles, would be about
$9.75 million per year.

B. Regulatory Flexibility Act

NHTSA has also considered the
effects of this rulemaking action under
the Regulatery Flexibility Act. Based
upon the agency’s evaluation, I certify
that this proposed rule would not have a
significant economic impact on a
substantial number of small entities.

The effect of this proposal, if adopted,
on any small manufacturers of vehicles
would be minor. As discussed above,
NHTSA believes that manufacturers
could comply with the proposed
requirements by installing a screen
device, which NHTSA estimates would
cost $0.65 per vehicle. Therefore, the
proposed amendments would not have
any significant effect on the price of
those vehicles. Since the purchase price
would be negligibly affected, there
would not be any significant effect on
small entities which purchase the
vehicles. Accordingly, no regulatory
flexibility analysis has been prepared.

C. Executive Order 12612 (Federalism)

NHTSA has analyzed this rulemaking
action in accordance with the principles
and criteria contained in Executive
Order 12612. NHTSA has determined
that the proposed rule would have no
Federalism implication that warrants
the preparation of a Federalism report.

D. National Environmental Policy Act

In accordance with the National
Environmental Policy Act of 1969,
NHTSA has considered the
environmental impacts of this proposed
rule. The agency has determined that
this proposed rule, if adopted as a final
rule, would not have a significant impact
on the quality of the human
environment. As discussed above,
NHTSA does not believe that the
proposed rule would have any
significant impact on fuel economy.

VIIl. Comments

Interested persons are invited to
submit comments on the proposal. It is
requested but not required that 10 copies
be submitted.

All comments must not exceed 15
pages in length. (49 CFR §33.21).
Necessary attachments may be
appended to these submissions without
regard to the 15-page limit. This
limitation is intended to encourage
commenters to detail their primary
arguments in a concise fashion.

If a commenter wishes to submit
certain information under a claim of
confidentiality, three copies of the
complete submission, including
purportedly confidential business
information, should be submitted to the
Chief Counsel, NHTSA, at the street
address given above, and seven copies
from which the purportedly confidential
information has been deleted should be
submitted to the Docket Section. A
request for confidentiality should be
accompanied by a cover letter setting
forth the information specified in the
agency's confidential business
information regulation. 49 CFR part 512.

All comments received before the
close of business on the comment
closing date indicated above for the
proposal will be considered. To the
extent possible, comments filed after the
closing date will also be considered.
Comments received too late for
consideration in regard to the final rule
will be considered as suggestions for
further rulemaking action. Comments on
the proposal will be available for
inspection in the docket at the above
address. The NHTSA will continue to
file relevant information as it becomes
available in the docket after the closing
date, and NHTSA recommends that

interested persons continue to examine
the docket for new material.

Those persons desiring to be notified
upon receipt of their comments in the
rules docket should enclose a seif-
addressed, stamped postcard in the
envelope with their comments. Upon
receiving the comments, the docket
supervisor will return the postcard by
mail.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicles.

In consideration of the foregoing, 49
CFR part 571 would be amended as
follows:

PART 571—{AMENDED]

1. The authority citation for part 571
would continue to read as follows:

Authority: 15 U.S.C. 1392, 1401, 1403, 1407
delegation of authority at 49 CFR 1.50.

§571.301 [Amended]

2. In 571.301, section S2 would be
revised to read as follows:

S2. Purpose. The purpose of thig
standard is to reduce deaths and
injuries occurring from fires that result
from fuel spillage during and after motor
vehicle crashes, and resulting from
ingestion of fuels during siphoning.

3. In 571.301, a new section $5.7 would
be added to read as follows:

5.7. Alcohol fuel vehicles. Each
vehicle manufactured to operate on an
alcohol fuel (i.e., methanol or ethanol) or
a fuel blend containing at least 20
percent alcohol fuel shall meet the
requirements of S6.6.

4. In 571.301, a new section $6.6 would
be added to read as follows:

$6.6. Antisiphoning test for alcohol
fuel vehicles. Each vehicle shall have
means that prevents a hose, made of
vinyl plastic or rubber, with a length of
at least 120 centimeters (cm) and a
minimum outside diameter of 3.2
millimeters (mm), from contacting liquid
fuel in the vehicle's fuel tank, when the
hose is inserted into the fuel tank fill
system (i.e., the filler neck), with the fuel
tank filled to any level from 90 to 95
percent of capacity.

5. In 571.301, section S7 would be
revised to read as follows:

7. General test conditions. The
requirements of $5.1 through S5.6 and
$6.1 and S6.5 shall be met under the
following conditions. Where a range of
conditions is specified, the vehicle must
be capable of meeting the requirements
at all points within the range.
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Issued on January 9, 1992.
Barry Felrice,
Associate Administrator for Rulemaking.
{FR Doc. 92-1008 Filed 1-14-92; 8:45 am]
BILLING CODE 4910-59-M

49 CFR Part 571
[Docket No. 88-06, Notice 14]
RIN 2127-AC43

Federal Motor Vehicle Safety
Standards; Side Impact Protection

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
amend Federal Motor Vehicle Safety
Standard No. 214, Side Door Strength, to
.clarify how the quasi-static door
strength test procedure is to be
conducted in the case of several types of
vehicles. Recently, NHTSA extended the
quasi-static test requirements of
Standard No. 214, which formerly
applied to cars only, to trucks, buses
and multipurpose passenger vehicles
with a gross vehicle weight rating of
10,000 pounds or less. During that
rulemaking, several issues were raised
concerning the application of the current
test procedure to certain types of
vehicles. This document solicits
comments on a proposal to amend
Standard No. 214 to resolve these issues.
The proposal addresses the positioning
of the loading cylinder in testing four
different types of doors: (1) A door
whose lower edge is not at all points
parallel to the sill; (2) a door whose
lower or rear edge has molding; (3)
double cargo doors; (4) a door which
does not have a window.

DATES: Comments must be received on
or before March 18, 1992. The
amendments to Sections S2.1 and S4
proposed in this document would
become effective September 1, 1993.

ADDRESSES: Comments should refer to
the docket and notice numbers above
and be submitted to: Docket Section,
National Highway Traffic Safety
Administration, room 5109, 400 Seventh
Street, SW., Washington, DC 20590.
Docket Room hours are 9:30 a.m.—4 p.m.,
Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Dr. Joseph Kanianthra, Chief, Side and
Rollover Crash Protection Division,
Office of Vehicle Safety Standards,
National Highway Traffic Safety
Administration, 400 Seventh Street, SW.,
Washington, DC 20590 (202) 366-2264.
SUPPLEMENTARY INFORMATION:

Background

Federal Motor Vehicle Safety
Standard No. 214, Side Impact
Protection, specifies side door strength
requirements to minimize occupant
injuries that occur as a result of a
vehicle's side structure being pushed
into the passenger compartment during
side impact crashes. Standard No. 214
requires each door to resist crush forces
that are applied inward against the
door’s outside surface in a laboratory
test. The forces are applied by means of
a piston pressing a vertical steel
cylinder (or semi-cylinder) against the
middle of the door. The standard
specifies aligning the longitudinal axis
of the cylinder with the midpoint of a
horizontal line drawn across the span of
the door, five inches above the lowest
point of the door. The bottom of the
cylinder must be aligned with the line
drawn five inches above the door’s
lowest point, and the top of the cylinder
must extend above the bottom edge of
the window opening by at least 0.5
inches. Thus, according to these
specifications, the loading cylinder is
positioned in the center of the door
panel for purposes of the quasi-static
test.

Standard No. 214 currently specifies
locating the cylinder in the center of the
door panel for two reasons. First, the
center of the door panel is the weakest
region, where the greatest intrusion into
the passenger compartment is likely to
occur. The standard seeks to specify an
adequate level of crush strength and
associated low intrusion at the door's
midpeint so that, if an impact occurs
elsewhere on the door panel, the door's
strength will be at least as great in that
location. Second, the standard specifies
positioning the cylinder in the middle of
the door panel to ensure that the test
will evaluate only the crush
characteristics of the door panel,
without any interference from the door
frame, or the sill and floor structures of
the vehicle.

To meet the door strength
requirements of Standard No. 214,
manufacturers generally reinforce the
vehicle’s side doors with horizontal
metal beams. The door beams are
designed to transmit forces through the
door’s hinges and lock mechanism to the
pillar structures, located fore and aft of
each door in most body styles and
vehicle types.

Rulemaking History

In 1989, NHTSA published a notice of
proposed rulemaking (NPRM]} to extend
the quasi-static test requirements for
side doer strength from passenger cars
to trucks, buses and multipurpose

passenger vehicles with a gross vehicle
weight rating (GVWR) of 10,000 pounds
or less (hereafter referred to as “LTVs").
(54 FR 52826, December 22, 1989.) After
considering the comments on the NPRM
and other available information,
NHTSA decided to extend the quasi-
static test requirements to LTVs with a
GVWR of 10,000 pounds or less, except
for walk-in vans. (56 FR 27427, June 14,
1991.) The final rule becomes applicable
to the covered LTVs on September 1,
1993 and specifies the same test
procedure for LTV side door strength
that applies to passenger cars.

During the rulemaking process,
several commenters raised questions
regarding the application of the test
procedure to certain types of LTV side
doors. Additionally, some
manufacturers have recently raised
questions about the application of the
test procedure to certain types of
passenger car side doors.

This notice proposes to address these
concerns by amending Standard No. 214
to ensure that the door strength test
procedure is appropriate for the side
doors on all types of covered LTVs and
passenger cars. To clarify the test
procedure proposed in this notice, the
agency also proposes to replace current
Figure 1 of Standard No. 214 with a
drawing that would represent the
madified test procedure.

Contoured Doors

Mitsubishi asked about the
appropriate positioning of the loading
cylinder for a door whose lower edge is
not at all points parallel to the door sill
(i.e., is not at all points essentially
horizontal). Specifically, Mitsubishi
referred to the application of the quasi-
static door strength test to the front side
door of a forward control van, the lower
edge of which is curved upward to
accommodate the front wheel well.
Currently, Standard No. 214 specifies
aligning the loading cylinder with the
mid-point of a horizontal line drawn
across the door, five inches above the
lowest point of the door. This procedure
works well when the door’s lower edge
is itself essentially horizontal along its
entire length, as is the case for the doors
of most passenger cars.

However, the results obtained by
following the existing version of the
quasi-static door strength test procedure
in testing doors with contoured lower
edges may not be germane for two
reasons. First, the portion of the door
panel across which the horizontal line is
drawn (five inches above the lowest
point} may not be a large enough surface
against which to apply the loading
cylinder without causing the cylinder to
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engage with some pertion of the door's
contoured edge as the cylinder presses
inward. This is not desirable since the
purpose of the door strength test is to
evaluate the crush characteristics of the
door panel itself, exclusive of any part
of the frame, sill and floor structures, or
any reinforcing structures that may be
present around a wheel well contour.
Thus, if the loading cylinder engages the
contoured part of the door's lower edge
during the test, that edge structure may
distort the actual crush strength of the
door.

Additionally, when the portion of the
door panel across which the horizontal
line is drawn (for purposes of
positioning the cylinder) is very short,
following the current test procedure
results in placing the cylinder far to the
side rather than in the center of the door
panel. This is inconsistent with the
purpose of the quasi-static door strength
test. That test is intended to gauge the
crush characteristics of the door panel
at the middle of the door since that is its
weakest region, where the greatest
intrusion is likely to occur.

For the reasons, the existing quasi-
static test procedure, aligning the
loading cylinder with the mid-point of a
horizontal line drawn five inches above
the lowest point of the door, may not be
an appropriate test procedure
specification for a door with a lower
edge that is not at all points parallel to
the sill. Accordingly, NHTSA proposes
to amend Standard No. 214 to modify
the method of positioning the loading
cylinder during the quasi-static door
strength test 8o as to accommodate all
types of vehicle doors, including those
with contoured lower edges.-

Under the new test procedure, the
longitudinal axis of the cylinder would
be aligned with the midpoint of a
horizontal line drawn across the widest
portion of the door, with its bottom
surface located in the lowest horizontal
plane such that the lateral projection of
the bottom surface of the cylinder on the
door is at least five inches from any
edge of the door panel, including any
contoured area. This procedure would
replace the current procedure under
which the cylinder's longitudinal axis is
aligned with the midpoint of a horizontal
line drawn five inches above the lowest
point of the door, with the bottom
surface of the cylinder placed in the
same horizontal plan that contains the
horizontal line.

This proposed new procedure for the
quasi-static door strength test would
address both of the problems created
when the current procedure is followed
in testing contoured doors and thus
would ensure that the test is appropriate
for those vehicles. First, by specifying

that the lateral projection of the
cylinder’s bottom surface be at least five
inches from any edge of the door panel,
the new procedure would ensure that
the cylinder does not engage with any
structures other than the door panel
during the test. Additionally, by
specifying that the horizontal line be
drawn across the widest portion of the
door (the midpoint of which would be
used to align the cylinder’s longitudinal
axis), the new procedure would ensure
that the cylinder would be positioned
essentially in the center, instead of
toward the side of the door panel.

The proposed amendment is designed
to modify the test procedure so that it is
appropriate for every previously
covered and newly covered vehicle.
This amendment, if adopted, would
primarily affect the testing of LTVs
(which would be subject to Standard
No. 214 effective September 1, 1993) and
would not affect the placing of the
cylinder in testing most passenger car
doors since their lower edges are
essentially horizontal. Under the new
procedure, the cylinder would still be
positioned, in the case of a door with a
straight lower edge, in the center of the
door panel, 5 inches above the bottom
edge. The agency is aware that some
rear passenger car doors have contoured
lower edges, but has not found that any
of these doors have high enough
contours that following the new
procedure instead of the current one
would result in placing the loading
cylinder in a different location. Although
it is nevertheless possibie that the
proposed amendment would change the
positioning of the cylinder for some
passenger cars having contoured rear
doors, the agency has tentatively
concluded that any changes would
enhance the benefits of the standard
because the cylinder would be
positioned closer to the center of the
door panel, away from any contoured
edges. Additionally, the agency has
tentatively concluded that any such
change would be minor and would not
affect the compliance of those vehicles
with Standard No. 214.

Doors With Moldings

Mazda recently raised an issue
regarding the application of the quasi-
static test procedures to vehicles
equipped with decorative or protective
side door moldings. Standard No. 214
currently specifies aligning the bottom
surface of the loading cylinder with the
midpoint of a horizontal line drawn five
inches above the lowest point of the
door. Mazda questioned whether a door
molding that extends below the bottom
edge of the metal door panel should be
included in the determination of the

“lowest point of the door”. The agency
responded that, under the language of
the current standard, the lowest point of
any door molding would be considered
the lowest point of the door. The agency
noted at that time that it was
considering proposing an amendment to
alter the determination of the lowest
point on doors with moldings.

The agency now proposes to amend
Standard No. 214 to reflect the tentative
conclusion that the lowest point of a
vehicle's door should be considered the
lowest point on the outer door panel,
excluding all decorative or protective
moldings that extend below the door
panel’s lower edge. Standard No. 214
currently specifies that the bottom
surface of the loading cylinder be
positioned five inches above the door’s
lowest point to ensure that the test
evaluates the crush strength of the
vehicle's door structure alone. If the
loading device were to be located closer
to the lower edge of the door panel, the
device would engage with the sill and
floor structures of the vehicle and thus,
distort the test results. When a vehicle's
door has molding that extends below the
bottom edge of the door panel,
measuring five inches from the bottom
of that molding has the effect of
lowering the cylinder to such a point
that it may engage with the sill and floor
structure of the vehicle. This result is
contrary to the Standard's intention of
evaluating the crush strength of the door
structure alone.

If the amendment is adopted, the test
procedures would specify positioning
the loading cylinder in the lowest
position at the midpoint of a horizontal
line drawn across the widest portion of
the door panel such that every point on
the lateral projection of the cylinder’s
bottom surface on the door would be at
least five inches from the bottom edge of
the door panel itself, exclusive of any
decorative or protective molding. This
new formulation of the test procedure
would ensure that, for doors with
moldings, the loading cylinder is
appropriately positioned to evaluate the
strength of the actual door structure,
without any interference from the sill
and floor structures.

Double Cargo Doors

Ford Motor Company asked whether
double side cargo doors, a pair of hinged
doors with the lock and latch
mechanisms located where the two
doors meet (i.e., where the door lips
overlap), should be considered as two
separate doors, and thus each tested
separately, or treated as a single system
and subjected to a single test. The
treatment of the cargo doors not only
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affects the number of door strength tests
performed, but also the positioning of
the loading cylinder during the test. If
the cargo doors are treated separately,
then each door would be tested with the
loading cylinder positioned as specified
in the current standard for any other
individual door. If the cargo doors are
treated together as a system, then the
loading cylinder would be positioned so
as to evaluate, during a single test, the
strength of both doors simultaneously.

This notice proposes to amend
Standard No. 214 to treat double cargo
doors as a single system and to
therefore specify that they be tested
simultaneously. When testing double
cargo doors, the agency would position
the longitudinal axis of the loading
cylinder laterally opposite the midpoint
of a horizontal line drawn across the
span of the two doors at the widest
point. The cylinder would be located
such that every point on the lateral
projection of the bottom surface of the
cylinder on the door would be at least
five inches from any other edge of the
door panels, exclusive of any decorative
or protective moldings.

The agency proposes to treat cargo
doors as a single system because the
agency believes that the door strength
test should determine the crush
characteristics of a door’s weakest
region, where the greatest intrusion is
likely to occur. Given that
manufacturers use horizontal metal
beams and pillars as the means of
transmitting crash forces into the pillar
structures of the doors, the cargo door
system is weakest at its mid-point. The
agency believes that this approach is
appropriate for asymmetrical, as well as
symmetrical pairs of doors because the
weakest point of the double door span
will generally be the midpoint,
regardless of whether the two doors are
the same size (and meet at the mid-
point} or are of different sizes.

Windowless Doors

Finally, the agency has raised the
issue of the proper positioning of the
loading cylinder on rear side doors
without windows. Currently, Standard
No. 241 specifies positioning the upper
end of the loading cylinder at least 0.5
inches above the bottom edge of the
window opening. The current standard
does not specify the positioning of the
upper end of the cylinder in the case of
windowless doors.

Accordingly, this notice proposes to
amend the provisions of the side door
strength test to accommodate instances
in which the side door being tested does
not have a window. The agency
proposes that in such a case, the upper

- end of the loading cylinder be

positioned at the same h-ight above the
ground as the cylinder is positioned
when testing the front side door of the
same vehicle which has a window.

Effective Dates

NHTSA is proposing an effective date
of September 1, 1993 for the
amendments to Sections S2.1 and S4.
For LTV's, this date reflects the fact the
requirements of Standard No. 214
become applicable to those vehicles at
that time. Since the proposed
amendments would clarify how the
standard's test procedures is conducted
for vehicles with certain types of doors,
NHTSA believes that the amendments
should have the same effective date as
the primary requirements.

NHTSA notes, however, that it is
currently considering a petition,
submitted by GM, requesting
reconsideration on the final rule
extending Standard No. 214 to LTV's. In
its petition, GM express concern that the
agency had not yet specified the test
procedures for LTV's with double
opening cargo doors and doors with no
windows. In part because of the delay in
specifying these procedures, GM
requested that the agency phase-in the
requirements for LTV's. NHTSA plans to
issue a response to GM’s petition for
reconsideration shortly. At this time, the
agency notes that it plans to delay for
one year the Standard No. 214 effective
date for LTV’s with double opening
cargo doors and doors with no windows,
as part of its response to GM's petition.
If the effective date of the primary
requirements are delayed for one year
for those vehicles, the effective date of
the clarifying amendments would also
be delayed for one year (to September 1,
1994).

The agency notes that, for cars and
LTV's, the proposed amendments would
affect the positioning of the loading
cylinder for testing doors with moldings,
and could also affect the cylinder’s
position for testing some contoured rear
doors. The proposal of a September 1,
1993 effective date is premised on the
behalf that, despite the possible impact,
a short leadtime is appropriate since
any changes in the testing of vehicles
caused by adopting the amendment
would be minor and should not create
any compliance difficulties.
Manufacturers rely on side door beams,
not the door sill or reinforcements
around lower edge contours, to provide
the structure necessary to meet
Standard No. 214. Since the sill and
contour structures are not factors in
achieving compliance, a slight change in
the positioning of the loading device to
ensure that the loading device does not
engage the sill or contoured edge during

testing should not necessitate any
changes in design. NHTSA requests
comment, however, on whether the
agency is correct in these beliefs, both
with respect to passenger cars and
LTV's currently being redesigned to
meet Standard No. 214.

Rulemaking Analyses and Notices

Executive Order 12291 (Federal
Regulation) and DOT Regulatory
Policies and Procedures.

NHTSA has examined the impact of
this rulemaking action and determined
that it is not major within the meaning
of Executive Order 12291. NHTSA has
determined that this rulemaking action
is significant within the meaning of the
Department of Transportation's
regulatory policies and procedures
because it is related to an earlier major
rule which extended the Standard No.
214 quasi-static test requirements for
side door strength to LTV's. The
amendments proposed in this notice,
however, would not impose any new
performance requirements but would
instead clarify the application of an
existing test procedure to certain newly
covered vehicles whose doors have
unusual configurations. Consequently,
the agency expects to downgrade this
action to non-significant in the event
that the proposed amendments are
adopted as a final rule and thus, the
agency has determined that a full
regulatory evaluation is not required.

Regulatory Flexibility Act

NHTSA has also considered the
impacts of this rulemaking action under
the Regulatory Flexibility Act. I hereby
certify that it would not have a
significant economic impact on a
substantial number of small entities.

This rulemaking action proposes to
amend Standard No. 214 to clarify the
side door strength test procedures for
vehicles with certain types of doors. The
proposed amendments would merely
create a new testing procedure for those
vehicles for whom the current procedure
appears inappropriate. The new test
pracedure is not expected to have any
significant effect on compliance costs as
the new procedure should not
significantly affect the compliance of
passenger cars. Further, it should not
significantly affect manufacturers’
efforts to develop means of ensuring
that LTV’s comply with the side impact
requirements by September 1, 1993. The
proposed amendments should not affect
the purchase price of new cars or LTV's
and thus should not significantly affect
small organizations and governmental
units. Accordingly, the agency has not
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prepared a preliminary regulatory
flexibility analysis.

National Environmental Policy Act.

NHTSA has analyzed this rulemaking
action for purposes of the National
Environmental Policy Act. The agency
has determined that implementation of
this action would not have any
significant impact on the quality of the
human environment.

Executive Order 12612 (Federalism)

NHTSA has analyzed this proposal in
accordance with the principles and
criteria contained in Executive Order
12612. The agency has determined that
this proposal does not have sufficient
federalism implications to warrant the
preparation of a Federalism
Assessment.

Submission of Comments

Interested persons are invited to
submit comments on the proposal. It is
requested but not required that 10 copies
be submitted.

All comments must not exceed 15
pages in length. (49 CFR 553.21).
Necessary attachments may be
appended to these submissions without
regard to the 15-page limit. This
limitation is intended to encourage
commenters to detail their primary
arguments in a concise fashion.

If a commenter wishes to submit
certain information under a claim of
confidentiality, three copies of the
complete submission, including
purportedly confidential business
information, should be submitted to the
Chief Counsel, NHTSA, at the street
address given above, the seven copies
from which the purportedly confidential
information has been deleted should be
submitted to the Docket Section. A
request for confidentiality should be
accompanied by a cover letter setting
forth the information specified in the
agency's confidential business
information regulation. 49 CFR part 512.

All comments received before the
close of business on the comment
closing date indicated above for the

proposal will be considered, and will be
available for examination in the docket
at the above address both before and
after that date. To the extent possible,
comments filed after the closing date
will also be considered. Comments
received too late for consideration in
regard to the final rule will be
considered as suggestions for further
rulemaking action. Comments on the
proposal will be available for inspection
in the docket. The NHTSA will continue
to file relevant information as it
becomes available in the docket after
the closing date, and it is recommended
that interested persons continue to
examine the docket for new material.

Those persons desiring to be notified
upon receipt of their comments in the
rules docket should enclose a self-
addressed, stamped postcard in the
envelope with their comments. Upon
receiving the comments, the docket
supervisor will return the postcard by
mail.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles.

In consideration of the foregoing, it is
proposed that 49 CFR part 571 be
amended as follows:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

1. The authority citation for part 571
would continue to read as follows:

Authority: 15 U.S.C. 1392, 1401, 1403, 1407;
delegation of authority at 49 CFR 1.50.

2. 52.1 would be revised to read as
follows:

§ 671.214 Standard No. 214; Side impact
protection.

S2.1 Definitions.

Double cargo doors means a pair of
hinged doors with the lock and latch
mechanisms located where the door lips
overlap.

Walk-in van means a van in which a
person can enter the occupant
compartment in an upright position.

3. S4 would be amended by revising
paragraphs (b), (c) {2) and (3} to read as
follows:

S4. Test Procedures. The following
procedures apply to determining
compliance with paragraph S3:

* * * * *

{b) Prepare a loading device
consisting of a rigid steel cylinder or
semicylinder 12 inches in diameter with
an edge radius of one-half inch. The
length of the loading device shall be
such that:

(1) For doors with windows, the top
surface of the loading device is at least
one-half inch above the bottom edge of
the door window opening but not of a
length that will cause contact with any
structure above the bottom edge of the
door window opening during the test.

(2) For rear side doors without
windows, the top surface of the loading
device is at the same height above the
ground as when the loading device is
positioned in accordance with
paragraph (b)(1) of this section for
purposes of testing a door on the same
vehicle.

[c) L IR I

(1) - .

(2)(i) Except as provided in paragraph
(c)(2)(ii) of this section, its longitudinal
axis is laterally opposite the midpoint of
a horizontal line drawn across the
widest portion of the outer surface of the
door:

(ii) When testing double cargo doors,
its longitudinal axis is laterally opposite
the midpoint of a horizontal line drawn
across the widest portion of the outer
surface of the double door span;

(3) Its bottom surface is located in the
lowest horizontal plane such that, every
point on the lateral projection of the
bottom surface of the device on the door
is at least five inches, measured
vertically and horizontally, from any
edge of the door panel, exclusive of any
decorative or protective molding.

* * * * *

4. Figure 1 to Standard 214 would be

revised as follows:

BILLING CODE 4910-59-M
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Issued on January 8, 1992.
Barry Felrice,
Associate Administrator for Rulemaking.
[FR Doc. 92-802 Filed 1-14-82; 8:45 am]
BILLING CODE 4910-59-M

DEPARTMENT OF COMMERCE

Natlonal Oceanic and Atmospheric
Administration

50 CFR Part 650

Atlantic Sea Scallop Fishery; Public
Hearings

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Temporary adjustment of
standards; notice of public hearings and
request for comments.

SUMMARY: NMFS will hold public
hearings to solicit public input on a
temporary adjustment of the meat
count/shell height standards for Atlantic
sea scallops.

DATES: The public hearings will be held
on January 15, 1992, and on January 21,
1992, beginning at 10 a.m. Written
comments will be accepted through

January 21, 1992, at the address given
below.

ADDRESSES: The January 15, 1992,
hearing will be held in conjunction with
the New England Fishery Management
Council (Council) meeting at the King's
Grant Inn, Route 128 at Trask Lane,
Danvers, MA. The January 21, 1992,
hearing will be held at the Northeast
Regional Office of the NMFS, One
Blackburn Drive, Gloucester, MA.
Written comments should be addressed
to Richard Roe, Director, Northeast
Regional Office, NMFS, One Blackburn
Drive, Gloucester, MA 01930.

FOR FURTHER INFORMATION CONTACT:
Patricia A. Kurkul, Senior Resource.
Policy Analyst, Fishery Management
Operations, NMFS Northeast Region,
508-281-9331.

SUPPLEMENTARY INFORMATION: Section
650.22 of the regulations implementing
the Fishery Management Plan for
Atlantic Sea Scallops (FMP) (50 CFR
part 650) provides authority to the
Regional Director to adjust temporarily
the meat count/shell height standards
upon finding that specific criteria are
met. The standards can be adjusted
within a range from 25 to 40 meats per
pound and may be adjusted no more

than 5 meats by any one adjustment.
The Regional Director has considered
the criteria specified in § 650.22(c) and
has decided to recommend an
adjustment to the standards from 30 to
33 meats per poynd (shell height from
3% inches to 3% inches) for the period
February 1, 1992, through September 30,
1992,

The regulations require the Regional
Director to hold a public hearing on this
recommendation and to solicit
comments from the Council. The
Regional Director may modify this
recommendation based on comments
from the Council or the public. After
consideration of the full record, a final
determination will be made by the
Regional Director whether or not to
adjust the standards. If the Regional
Director determines that the standards
should be adjusted, notice will be
published in the Federal Register.

Dated: January 9, 1992,
David 8. Crestin,

Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 92-10686 Filed 1-14-92; 8:45 am)

BILLING CODE 3510-22-M
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ADVISORY COUNCIL ON HISTORIC
PRESERVATION

Meeting

AGENCY: Advisory Council on Historic
Preservation.

ACTION: Notice of meeting.

SUMMARY: Notice is hereby given in
accordance with the regulations of the
Advisory Council on Historie
Preservation, "Protection of Historic
Properties” (36 CFR part 800}, that a
panel of three members of the Council
will meet on Monday, January 27, 1992,
to consider the proposed development
master plan for the Southeast Federal
Center in Washington, District of
Columbia. The proposal as currently
planned calls for the preservation and
renovation of several historic structures,
the demolition of several historic
structures, and the construction of more
than 5 million square feet of new office
space. This undertaking will affect the
Washington Navy Yard Annex Historic
District, which is eligible for listing in
the National Register of Historic Places
as well as other properties eligible for,
or included in, the National Register.

The panel will meet in Washington,
District of Columbia, in room M-07 of
the Old Post Office Building, 1100
Pennsylvania Avenue NW, at 1 p.m. The
panel welcomes written and oral
statements from concerned parties.
Written statements should be submitted
to the Council by January 24, 1992,
Persons wishing to make oral statements
at the public hearing should contact the
Council by January 24, 1992. While
priority will be given to those persons
who have indicated prior to the meeting
their desire to speak, testimony of all
interested parties will be heard.

The Council was established by the
National Historic Preservation Act to
advise the President and Congress on
matters relating to historic preservation
and to comment upon Federal, federally
assisted, and federally licensed

undertakings having an effect upon
properties that are listed in or eligible
for listing in the National Register of
Historic Places.

Note: The meetings of the Council are open
to the public. i you need special
accommodations due to a disability, please
contact the Council.

FOR FURTHER INFOAMATION: Additional
information is available from the
Executive Director, Advisory Council on
Historic Preservation, 1100 Pennsylvania
Avenue NW., suite 869, Washington, DC
20004, Attention: Ralston Cox (202-786-
0505).

Dated: January 9, 1992.
Robert D. Bush,
Executive Director.
[FR Doc. 92-1068 Filed 1-14-92; 8:45 am]
BILLING CODE 4310-10-M

DEPARTMENT OF AGRICULTURE
Agricultural Research Service

Solvay Animal Health, inc.; Intent to
Grant Exclusive License

AGENCY: Agricultural Research Service,
USDA.

ACTION: Notice of intent.

SUMMARY: Notice is hereby given that
the U.S. Department of Agriculture,
Agricultural Research Service, intends
to grant to Solvay Animal Health, Inc.,
Mandota Heights, Minnesota, an
exclusive license to U.S. Patent
Application Serial No. 07/723,037,
“Attenuated Reverant Serotype 1
Marek’s Disease Vaccine,” filed June 28,
1991. Notice of availability was given on
December 17, 1991, in the Federal
Register.

DATES: Comments must be received on
or before March 16, 1992,

ADDRESSES: Send comments to: USDA-
ARS-Office of Cooperative Interactions,
Beltsville Agricultural Research Center,
Baltimore Boulevard, Building 005, room
403, BARC-W, Beltsville, Maryland
20705-2350.

FOR FURTHER INFORMATION CONTACT:
M. Ann Whitehead of the Office of
Cooperative Interactions at the
Beltsville address given above;
telephone: 301/504-6786, (FTS) 964-6786.
SUPPLEMENTARY INFORMATION: The
Federal Government'’s patent rights to
this invention are assigned to the United

States of America, as represented by the
Secretary of Agriculture. It is in the
public interest to so license this
invention for Solvay Animal Health,
Inc., has submitted a complete and
sufficient application for a license. The
prospective exclusive license will be
royalty-bearing and will comply with

the terms and conditions of 35 U.S.C. 209
and 37 CFR 404.7. The prospective
exclusive license may be granted unless,
within sixty days from the date of this
published Notice, Agricultural Research
Service receives written evidence and
argument which establishes that the
grant of the license would not be
consistent with the requirements of 35
U.S.C. 209 and 37 CFR 404.7.

M.A. Whitehead,

Coordinator, National Patent License
Program,

[FR Doc. 82-987 Filed 1-14-92; 8:45 am]
BILLING CODE 3410-03-M

w1

DEPARTMENT OF COMMERCE
International Trade Administration
[A-588-810]

Mechanical Transfer Presses From
Japan; Preliminary Results of
Antidumping Duty Administrative
Review

AGENCY: International Trade
Administration/Import Administration,
Department of Commerce.

ACTION: Notice of preliminary results of
antidumping duty administrative review.

SUMMARY: In response to a request by
one respondent, the Department of
Commerce has conducted an
administrative review of the
antidumping duty order on mechanical
transfer presses from Japan. The review
covers one manufacturer/exporter of the
subject merchandise to the United
States during the period August 18, 1989,
through January 31, 1991. The review
indicates the existence of a dumping
margin for the period.

As a result of the review, the
Department has preliminarily
determined to assess antidumping duties
equal to the difference between United
States price and foreign market value.
Interested parties are invited to
comment on these preliminary results.

EFFECTIVE DATE: January 15, 1992,
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FOR FURTHER INFORMATION CONTACT:
Helen M. Kramer or Linda D. Ludwig,
Office of Agreements Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington,
DC 20230; telephone: {202} 377-3793.

SUPPLEMENTARY womxnom
Background

On February 11, 1991, the Depariment
of Commerce (“the Department”)
published & notice of “Opportunity to
Request an Administrative Review" (58
FR 5385). Four respondents requested an
administrative review. We initiated the
review on March 15, 1991 (56 FR 11177],
covering the period from August 18,
1989, through Jenuary 31, 1991. Three
respondents subsequently withdrew
their requests for review. Accordingly,
on May 22, 1991, the Department
published a notice of “Termination in
Part of Antidumping Duty
Administrative Reviews” {56 FR 23548},
The Department has now conducted this
review in accordance with section 751 of
the Tariff Act of 1930, as amended (the
Act).

Scope of the Review

Imports covered by this review
include mechanical transfer presses
currently classifiable under HTS item
numbers 8462.99.0035 and 8466.94.5040.
The HTS ommbers are provided for
convenience and for U.S. Customs
purposes. The written description
remains dispositive as to the scope of
product ceversge.

For purpeses of this review, the term
“mechanical transfer press" refers to
automatic metal-forming machine tools
with multiple die stations in which the
workpiece is moved from station to
station by a transfer mechanism
designed as an integral part of the press
and synchronized with the press action,
whether imported as machines or parts
suitable for use solely or principally
with these machines. These presses may
be imported assembled or unassembled.
This review covers sales and entries by
Ishikawajima-Harima Heavy Industries
Co., Ltd. (IHI) during the period from
August 18, 1988, through Jenuary 31,
1991. This review does net cover apare
and replacement parts and accessories,
yvhich are the subject of a pending scope
inquiry.

United States Price

The Department based United States
price en purchase price, in accordance
with section 772(b) of the Act, as the
sale was made directly te the first
unrelated purchaser prior to importation
into the United States. We based
purchase price on the ex-factory price as

reported by IHI, adjusted by U.S.
packing costs.

Foreign Market Value -

During the period of review, the
respondent had one sale in the United
States and one sale in the home market
of mechanical transfer presses. As there
are substantial differences between the
two machines, we determined that they
could not reasonably be compared.
Accordingly, the Department used
constructed value (CV), as defined in
section 773{e} of the Act, to calculate
foreign market value (FMV).

We calculated CV as the cost of
materials and fabrication of the
merchandise exported to the United
States, plus general expenses and profit.
We used IHI's CV data, except in the
following instances where the costs
were not appropriately quantified or
valued:

1. We recalculated capitalized interest
expense using the short-term interest
rates submitted by IHI as part of its
credit expense calculation. We applied
these rates to the costs accumulated in
the cost ledgers, and added the resulting
amount to the cost of manufacturing.

2. We revised interest expense by
deducting short-term interest income
from total interest expense. We then
excluded the interest attributable to
accounts receivable and inventory to
avoid double counting the imputed
credit expenses and to account for the
capitalized interest expense.

3. We revised [HP’s estimated cost of
manufacture to reflect the final actual
costs incurred as per the submitted cost
ledger.

4. We recalculated praduct-specific
Research & Development based on
product cest of sales, instead of net
sales as submitted.

5. We included non-eperating items
which appeared ta be related to
production activities of the company in
the General & Administrative expenses.

6. We revised the variance calculation
to reflect the submitted cost variances of
the division which manufactured the
products under review.

7. We revised the caleulation of
warranty and technical service
expenses to include the value of U.S.
procurement items.

In aceordance with section
773(e)(1)(B)(i} of the Asct, since Hl's -
general expenses exceeded the statutory
minimum of ten percent of the cost of
manufacturing (COM), we vsed the -
company's actual general expenses, as
revised. For profit, in accordance with
section 773{e}1)}{Bl{i}}, we used the
statutory minimum figure of eight ,
percent of the total of COM plus general .

expenses, as IHI's home market profit
was less than that amount. ‘

We made circumstance of sale
adjustments to CV for credit, technical
service, and warranty expenses, revising
IHI's claimed adjustments to reflect the
differences between the home market
and U.S. costs. In accordance with 19
CFR 353.56(b}{1), we denied the claimed
adjustment for a commission paid in the
home market, which was not offset by
indirect selling expenses in the U.S.
market,

Preliminary Results of Review

As a result of our comparison of
United States price to foreign market
value, the Department preliminarily
determines that a margin of 1.31 percent
exists for IHI for the period August 18,
1989, through January 31, 1991,

Interested parties may request
disclosure within 5 days of the date of
publication of this notice and may
request a hearing within 10 days of
publication, in accordance with 19 CFR
353.38(b). Any hearing, if requested, will
be held 44 days after the date of
publication or the first business day
thereafter. Case briefs and/or written
commendts from interested parties may
be submitted not later than 30 days after
the date of publication. Rebuttal briefs
and rebuitals to written comments,
limited to issues raised in those
comments, may be filed not later than 37
days after the date of publication of this
notice. The Department will publish the
final results of the administrative
review, including the results of its
analysis of any such comments or
hearing.

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. The Department will issue-
appraisement instructions directly to the
Customs Service.

Furthermore, the following deposit
requirements will be effective upon
publication of the final results of this
review for al} shipments of mechanical
transfer presses from Japan entered, or
withdrawn from warehouse, for
consumption on or afier the pablication
date, as provided by section 751(a)}{1} of
the Act, and will remain in effect until
the final results of the next
administrative review: (1) The cash
deposit rate for the reviewed company
will be that established in the final
results of this review: (2) for
merchandise exported by manufacturers

- or exporters not covered in this review,
- but covered in the original Jess-than-

fair-value investigation, the cash deposit
rate will continue to be the rate

- published in the final determination for
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which the manufacturer or exporter
received a company-specific rate; (3) if
the exporter is not a firm covered in this
review, but the manufacturer is, the cash
deposit rate will be that established for
the manufacturer of the merchandise in
the final results of this review of the
manufacturer; and (4) the cash deposit
rate for any future entries from all other
manufacturers or exporters who are
unrelated to the reviewed firm and who
were not covered in the original less-
than-fair-value investigation will be
14.51 percent.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1675(a)(1))
and 19 CFR 353.22.

Dated: ]anuar'y 8, 1992.
Alan M. Dunn,

Assistant Secretary for Import
Administration.

[FR Doc. 92-1087 Filed 1-14-92; 8:45 am}
BILLING CODE 3510-DS-M

[C-333-502)

Deformed Steel Concrete Reinforcing
Bar From Peru; Determination Not To
Revoke Countervailing Duty Order

AGENCY: International Trade
Administration/Import Administration
Department of Commerce.

ACTION: Notice of determination not to
revoke countervailing duty order.

SUMMARY: The Department of
Commerce is notifying the public of its
determination not to revoke the
countervailing duty order on deformed
concrete steel reinforcing bar (rebar)
from Peru.

EFFECTIVE DATE: January 15, 1992.

FOR FURTHER INFORMATION CONTACT:
Beth Chalecki or Maria MacKay, Office
of Countervailing Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington
DC 20230; telephone: (202) 377-2786.
SUPPLEMENTARY INFORMATION: On
November 7, 1991, the Department of
Commerce (the Department) published
in the Federal Register (56 FR 56983) its
intent to revoke the countervailing duty
order on rebar from Peru (40 FR 48819;
November 27, 1985). In accordance with
19 CFR 355.25(d)(4)(iii), the Secretary of
Commerce will conclude that an order is
no longer of interest to interested parties
and will revoke the order if no
interested party objects to revocation or
requests an administrative review by
the last day of the fifth anniversary
month, We had not received a request
for an administrative review of the order

[y

for the last four consecutive annual
anniversary months.

On November 21, 1991, Florida Steel
Corporation, a petitioner in the original
investigation, objected to revocation of
this order. On December 2, 1991, the
Government of Peru requested an
administrative review of the order for
the period January 1, 1990 through
December 31, 1980. On December 23,
1991, we initiated that administrative
review (56 FR 66429). Therefore, we no
longer intend to revoke the order.

This notice is in accordance with 19 CFR
355.25(d).

Joseph A. Spetrini,

Deputy Assistant Secretary for Compliance.
IFR Doc. 92~1086 Filed 1-14-92; 8:45 am)
BILLING CODE 3510-DS-M

Applications for Duty-Free Entry of
Scientific instruments

Pursuant to section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651; 80 Stat. 897; 15 CFR 301), we
invite comments on the question of
whether instruments of equivalent
scientific value, for the purposes for
which the instruments shown below are
intended to be used, are being
manufactured in the United States.

Comments must comply with
§§ 301.5(a) (3) and (4) of the regulations
and be filed within 20 days with the
Statutory Import Programs Staff, U.S.
Department of Commerce, Washington,
DC 20230. Applications may be
examined between 8:30 a.m. and 5 p.m.
in room 4211, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC.

Docket Number: 91-180. Applicant:
University of Miami, Rosentiel School of
Marine and Atmospheric Science, 4600
Rickenbacker Causeway, Miami, FL
33149. Instrument: Mass Spectrometer
System, Model 215-50. Manufacturer:
Mass Analyzer Products Ltd., United
Kingdom. Intended Use: The instrument
will be used in an experiment focused
on the measurement of the Xe and Kr
isotopic systems in a variety of oceanic
basaltic glasses. Application Received
by Commissioner of Customs: December
3, 1991,

Docket Number: 91-181. Applicant:
U.S. Department of Commerce, National
Oceanic and Atmospheric
Administration, National Marine
Fisheries Service, Southeast Fisheries
Science Center, 3500 Delwood Beach
Road, Panama City, FL 32408.
Instrument: Electronic Measuring Board
with Accessories. Manufacturer:
Limnoterra Atlantic Inc., Canada.

Intended Use: The instrument will be
used to collect bioprofile information of
various coastal and reef marine fish
species. The objective of the
experiments is to restore and manage
the identified marine fisheries and to
maintain them at the maximum
sustainable yield. Application Received
by Commissioner of Customs: December
6, 1991.

Docket Number: 91-182, Applicant:
The University of Kansas, Lawrence, KS
66045. Instrument: Mass Spectrometer
System, Model VG Autospec-Q.
Manufacturer: VG Instruments, Umted
Kingdom. Intended Use: The instrument
will be used to perform high (keV) and
low (10-500 eV) energy collision
experiments on ions from samples
ionized by electron, chemical and fast
atom bombardment methods. Sample
introduction will be by gas
chromatography, liquid chromatography,
static FAB, flow FAB, direct insertion or
direct ionization probe. Important
sample types will be peptides and
coordination compounds/organometallic
for which FAB ionization is the method
of choice. Collision data will be used for
structural characterization on both
classes of compounds. The instrument
will also be used for exact mass
determinations at 8,000 to 30,000
resolution and 6 ppm, or better,
accuracy. Application Received by
Commissioner of Customs: December 6,
1991.

Docket Number: 91-183. Applicant:
East Carolina University, Materials
Management, Whichard Building,
Greenville, NC 27834. Intrument:
Stopped-Flow Sample Handling Unit—
Spectrometer Workstation,
Manufacturer: Applied Photophysics,
Ltd., United Kingdom. Intended Use: The
instrument will be used for the study of
the regulation of muscle contraction and
the mechanism by which muscle
produces force. Specifically, the
instrument will be used to measure the
change in binding constant of ATP and -
ATPA&S to myosin-actin-tropomyosin-
troporin with changes in calcium
concentration. A second line of
experimentation involves the smooth
muscle regulatory proteins caldesmon
and calponin. This includes the
measurement of the effect of these
proteins on the rate of ADP release and
on the rate of dissociation of myosin
from actin in the presence of ATP. In
addition, the instrument will be used for
educational purposes in the courses:
“Introduction of Research,”
“Dissertation Research,” and “Physical
Biochemistry.” Application Received by
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Commissioner of Customs: December 10,
1991.

Docket Number: 91-184. Applicant:
The Connecticut Agricultural
Experiment Station, 123 Huntington
Street, P.Q. Box 1106, New Haven, CT
06504. Instrument: Volumetri¢ Spore
‘Trap. Manufacturer: Burkard
Manufacturing Co., Lid., United
Kingdom. Intended Use: The instrument
will be used to study three important
plant diseases in Connecticut: apple
scab, chestnut blight and Septoria leaf
spot of tomato. Application Reeeived by
Commissioner of Customs: December 10,
1991.

Docket Number: 91-185. Applicant:
University of Blinois at Urbana-
Champaign, 506 South Wright Street,
Urbana, IL 61801. Instrument: Mass
Spectrometer, Model IMS-&F.
Manufacturer: Cameca, France.
Intended Use: The instrument will be
used for analysis of the elements
present on a microscopic scale in
semiconductors, ceramics and metals
which will contribute to the
understanding of a wide range of
materials problems. These will include,
for example, diffusion, ion implantation,
doping and annealing. Application
Received by Cammissianer of Customs:
December 10, 1991.

Docket Number: 91-186. Applicant:
Hofstra University, 1000 Fulton Street,
Hempstead, NY 11550. Instrument:
Stopped-Flow Kineties Accessory,
Model SFA-12M. Manufacturer: Hi Tech
Scientific, United Kingdom. fntended.
Use: The instrument will be used for the
study of the properties of lipid vesicles.
These studies will measure the rate of

- fusion of lipid vesicles, and the rates of
processes involved in ion binding to
lipid vesicles. The objective of the
experiments is to gain an understanding
of the mechanisin of vesicle fusion as a
model for celtular fusion processes. In
sddition, the instrument will be used in
advanced laboratory courses,
specifically Biochemistry Laboratory
(173} and Physical Chemistry Laboratory
(147-148). Application Received by
Commissioner of Customs: December 10,
1991.

Dacket Number: 91-187. Apphicant:
The Pennsylvania State University,
Materials Research Laboratory,
University Park, PA 16802-4301.
Instrument: CCD Microscope System.
Manufacturer: Japan High Tech Co.,
Ltd., Japan. Intended Use: The
instrument will be used for the
examination of domazin and phase
phenomena which contribute to the
clectrically controlled change of shape
and change of piezoelectric response in
families of fetraic transducers and
actuators which are most relevant to

navy needs. Application Received by
Comumnissioner of Customs: December 10,
1991.

Docket Number: 91-188. Applicant;
Washingtoa State University, Divisien
of Purchasing, French Administration
Building, Reem 220, Pulkman, WA 99164
1020. Instrument: Rheometer.
Maenufacturer: Physica Messtechnik
GmbH U Co., KG, Germany. Intended
Use: The instrument will be used to
investigate the rheological properties of
gums and gum mixtures in order to
create a general picture of function of
typical gums or gum mixtures.
Application Received by Commissioner
of Customs: December 10, 1991

Docket Number: :1-192. Applicant:
The Johns Hopkins University, Charles
& 34th Streets, Baltimore, MD 21218.
Instrument: Anemometry System
Mainframe, Pawer Supply, Test Module
and Accessories, Model AN-1003.
Meanufacturer: AA Systems Laboratory,
Israel. Intended Use: The instrument will
be used to perform experiments on
turbulent motion in the wake behind a
cylinder in a large wind tunnel. The
properties of the phenomena te be
studied are 5% turbulence intensity
velocity fluctuations of air. The
objective of the research is to study
subgrid-scale models that will be used
in the near future for turbulence
simulations te e.g., study dynamical
flow-fields around gircraft, cars, mixers’
of chemicals, combustion chambers, in
brief any flow that displays turbulent
motien. Application Received by .-

Conunissioner of CvstarmS‘ December 13 -

1991. . -
Docket Number: 91-193. Applzcant. )
The Ohio State University, Department
of Veterinary Clinical Sciences, 1935
Coffey Road, Calumbus, OH 43210-1089.
Instrument: Grinding (Lapping} Machine,
Model ML-~521D. Monufacturer: Maruto
Instrument Co., Ltd., Japan. Intended
Use: The instrument will be used for the
study of methyl methacrylate embedded
bone tissues of animals, mainly dogs.
The main objectives of the
investigations are: (1} Documentation of
microradiographic changes in
remodeling activities in the spine and
long bones in aging beagles and {2}
characterization of histalogic changes in
undecalcified bone sections in the spine
and long bones of aging beagles.
Application Received by Commissioner
of Customs: December 13, 1997.
Frank W. Creel, i
Director, Statutory Import Programs Staff.
[FR Doe. 92-1085 Filed 1-14-62: 8:45.am} - -

BILLING CODE 3510-DS8-M

- National institute of Standards and

Technology
{Docket No. 920104-2004}

Manufacturing Technology Centers

AGENCY: National fstitute of Standards
and Fechnology (NIST], Commerce.

ACTION: Notice of the availability of
funds; notice of meeting.

SUMMARY: In accordance with the
provisions of the Omnibus Trade and
Competitiveness Act of 1988, 15 U.S.C.
278k, the National Institute of Standards
and Technology is announcing the
availability of funds and requesting
proposals to establish two additional
Manufacturing Technology Centers. In
addition, NIST is announcing a public
briefing for potential applicants to
further discuss the program and answer
questions concerning the application
and selection process. {Catalog of
Federal Domestic Assistance No. 11.611
“Manufacturing Technology Centers
Program.”}

pATES: 1. Closing Date. Proposals must
be received at the address below by
April 14, 1992,

2. The applicants’ briefing will begin
at 9:30 a.m. on February 7, 1992.
ADDRESSES: 1. Applicants must submit
one signed original plus fourteen (14)
copies of their proposal along with the
Standard Form 424 (Rev 4-98), Standard -
Form 424A {4-38), and Standard Form

.. 424B (4-88J to: Director, NIST |
. Manufacturing Technology Centers
. Program, Building 222, room B212, -
-National Institute of Standards and
" Technology, Gaithershurg, MD 20899,
Plainiy mark en the outside of the
" ‘package that it contains an “MTC
“Proposal.”

2. The applicants’ briefing will be held
in the Administration Butlding (Green
Auditorium), National Institute of

Standards and Technology,
Gaithersburg, M.

FOR FURTHER INFORMATION CONTACT:
Kevin Carr at (301} 875-5020 (voice} or
(301) 8262934 (fax}.

SUPPLEMENTARY INFORMATION:
Background

The National Institute of Standards
and Technology (NIST) will provide
assistance for the creation and support
of Manufacturing Technology Centers.
Such Centers shall be affiliated with any
United States-based nonprofit
institution ar erganization, or group
thereof, that applies for and is awarded
financial assistance in accordance with
the procedures set forth in 15 CFR part
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290. Individual awards shall be decided
on the basis of merit review.

The objective of the Centers is to
enhance productivity and technological
performance in United States -
manufacturing through:

{1) The transfer of manufacturing
technology and techniques developed at
the Institute to Centers and, through
them, to manufacturing companies
throughout the United States;

(2) The participation of individuals
from industry, universities, State
governments, other Federal agencies,
and, when appropriate, the Institute in
cooperative technology transfer
activities;

(3) Efforts to make new manufacturmg
technology and processes usable by
United States-based small- and medium-
sized companies;

{4} The active dissemination of
scientific, engineering, technical, and
management information about
manufacturing to industrial firms,
including small and medium-sized
manufacturing companies; and

(5) The utilization, when appropriate,
of the expertise and capability that
exists in Federal laboratories other than
the Institute.

Manufacturing Technology Centers
are established and operated via
cooperative agreements between NIST
and the award-receiving organizations.
To date, NIST has awarded funding for
five Centers. These Centers are the
Southeast Manufacturing Technology
Center (SMTC) in Columbia, South
Carolina, the Great Lakes
Manufacturing Technology Center
(GLMTC]} in Cleveland, Ohio, the
Northeast Manufacturing Technology
Center (NEMTC]} in Troy, New York, the
Mid-America Manufacturing Technology
Center in Overland Park, Kansas, and
the Midwest Manufacturing Technology
Center in Ann Arbor, Michigan.

Request for Proposals

Contingent upon the availability of FY
92 and future year funding, NIST plans
to establish two additional Centers with
maximum NIST funding levels of $1.5M,
$3.0M, $3.0M, $2.4M, $1.8M, $1.2M for
years 1 through 8, respectively, for each
Center. Applicants are required to
contribute 50 percent or more of the
proposed Center’s capital and annual
operating and maintenance costs for the
first three years and an increasing share
of 60, 70, and 80 percent in years 4, 5,
and 6, respectively. The continuation
and level of NIST funding from year to
year will be at the discretion of NIST
based on such factors as satisfactory
performance and the availability of
funds.

The competition is open to proposals
based on any of the major discrete part
manufacturing technology disciplines in
which NIST has technical expertise (for
example, mechanical parts, electronics
assembly;, composites). Geographical
location, physical size, concentration of
mdustry and economig significance of
the service reglon s manufacturing base
will be factors in the evaluation of new
proposals. A proposal for a Center
located near an existing Center may be
considered only if the proposal is
unusually strong and the population of
manufacturers and the technology to be
addressed justify it.

NIST will provide all qualified
proposals to a Merit Review Panel
organized by the National Research
Council (NRC) which will evaluate the
proposals in accordance with the
evaluation and selection criteria below
as extracted directly from 15 CFR part
290. NIST will consider the findings of
the NRC Merit Review Panel in its final
selection. NIST anticipates making the
selection and announcement of the

-award receiving Centers by [date to be

insert by NIST immediately prior to
publication].

Applicants’ Briefing

NIST will conduct a public meeting to
present an overview of the Program and
to allow interested parties and potential
applicants to discuss program issues
with Institute staff. Representatives
from existing NIST Centers will be
available at the briefing to answer any
questions concerning their respective
programs., The meeting will be held at-
the Institute at the location and time
shown above. No advanced registration
or fee for attendance is required.
Organizations are invited to send a one
page fax of the names or approximate
number of persons planning to attend to
the fax number listed above in order to
permit NIST to anticipate attendance.

Proposal Requirement Highlights.
Applicants should refer directly to 15
CFR 290, which contains the guidelines
for the application, qualification,
selection and establishment of Centers.
Applicants should particularly note:

¢ There is a 25 page limitation on the -

basic proposal text;

¢ Appendices, or other relevant
information, in support of the basic
proposal, should be submitted as a
separate volume;

¢ The applicant is required to
contribute 50 percent or more of the
proposed Center’s capital and annual
operating and maintenance costs for the
first three years and an increasing share
of 60, 70, and 80 percent in years 4, 5,
and 6, respectively;

¢ At least 55% of the applicant's share
must consist.of cash from various
sources or in-kind contributlons of full-
time personnel;

¢ The Center must focus its activities
on transferring new manufacturing
technology rather than on performing
research and development;

* Each Center shall be affiliated with
a U.S.-based nonprofit institution or
organization which has submitted a
qualified proposal for a Center
Operating Award under these
procedures; and,

¢ Support may be provided by NIST
for a period not to exceed six years.

Proposal Evaluation and Selection
Criteria

In making a decision whether to
provide financial support, NIST shall
review and evaluate all qualified
proposals in accordance with the
following criteria, assigning equal
weight to each of the four categories.

(1) Regional Need. Does the propo.-“«al
define an appropriate service region
with a large enough target population of
small- and medium-sized manufacturers
which the applicant understands and
can serve, and which is not presently
served by an existing Center?

(i) Market Analysis. Demonstrated
understanding of the service region’s
manufacturing base, including business
size, industry types, product mix, and
technology requirements.

{ii) Geographical Location. Physical
size, concentration of industry, and
economic significance of the service
region’s manufacturing base.
Geographlcal diversity of Centers w1]1
be a factor in evaluation of proposals; a
proposal for a Center located near an
existing Center may be considered only
if the proposal is unusually strong and
the population of manufacturers and the
technology to be addressed justify it.

(2) Technology Resources. Does the
proposal assure strength in technical
personnel and programmatic resources,
full-time staff, facilities, equipment, and
linkages to external sources of
technology to develop and transfer
technologies related to NIST research
results and expertise in the technical
areas noted in these procedures?

(3) Technology Delivery Mechanisms.
Does the proposal clearly and sharply
define an effective methodology. for
delivering advanced manufacturing
technology to small- and medium-sized
manufacturers?

{i) Linkages. Development of effective
partnerships or linkages to third parties
who will amplify the Center’s
technology delivery to reach a large
number of clients in its service region.
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(ii) Program Leverage. Provision of an
effective strategy to amplify the Center's
technology delivery approaches to
achieve national impact as described in
§ 290.3(e).

(4) Management and Financial Plaa.
Does the proposal define a management
structure and assure management
personnel to carry out development and
operation of an effective Center?

(i) Organizational Structure.
Completeness and appropriateness of
the organizational structure, and its
focus on the mission of the Center. ‘
Assurance of full-time top management
of the Center.

(ii) Program Management.
Effectiveness of the planned
methodology of program management.

(iii) Internal Evaluation. Effectiveness
of the planned continuous internal
evaluation of program activities.

(iv) Plans for Financial Matching.
Demonstrated stability and duration of
the applicant’s funding commitments as
well as the percentage of operating and
capital costs guaranteed by the
applicant. Identification of matching
fund sources and the general terms of
the funding commitments. Evidence of
the applicant’s ability to become self-
sustaining in six years.

(v) Budget. Suitability and focus of the
applicant’s detailed one-year budget and
six-year budget outline.

Supporting Information Packet. NIST
has prepared a supplementary
information packet which contains: a
copy of 15 CFR part 290; background
information on the existing Centers and
the NIST Automated Manufacturing
Research Facility, the Manufacturirig
Engineering Laboratory, the Electronics
and Electrical Engineering Laboratory,
the Computer Systems Laboratory, and
the Materials Science and Engineering
Laboratory; Standard Form 424 (Rev 4—
88), Standard Form 424 (4-88), and
Standard Form 424B (4-88); and OMB
Circular A-110. Information packets are
available upon request from the
information contact above. Requests via
a one page fax to the above number are
preferred. Please include name, mailing
address, and telephone number.

Paperwork Reduction Act: This notice
contains a collection of information
requirements subject to the Paperwork
Reduction Act which have been
approved by the Office of Management
and Budget under control number 0693
0005 for use through September 30, 1992.

Other Requirements, Requests, and
Provisions: Applicants who have
outstanding accounts receivable with
the Federal Government may not be
considered for Manufacturing
Technology Centers Program funding
until the debts have been paid or

_ National Oceanic and Atmospheric

arrangements satisfactory to the .
Department are made to pay the debt.
The Manufacturing Technology Centers
Program does not involve the mandatory
payment of any matching funds from a
State or local government, and does not
affect directly any State or local
government. Accordingly, the
Technology Administration has
determined that Executive Order 12372
is not applicable to this program.
Section 319 of Public Law 101-121
prohibits recipients of Federal contracts,
grants, cooperative agreements and
loans from using appropriated funds for
lobbying the Executive or Legislative
Branches of the Federal Government in
connection with a specific contract,
grant, cooperative agreement or loan. A
“Certification for Contracts, Grants,

Loans, and Cooperative Agreements” is

required to be submitted with any
application for funding under the
Manufacturing Technology Centers
program. Applicants for funding are
subject to Government-wide Debarment
Suspension (Nonprocurement)
requirements as stated in 15 CFR part
26. In accordance with the Drug-Free
Workplace Act of 1988, each applicant
must make the appropriate certification
as a “prior condition” to receiving a
grant or cooperative agreement. A false
statement on any application for funding
under the Manufacturing Technology
Centers program may be grounds for
denial or termination of funds and
grounds for possible punishment by a
fine or imprisonment. Awards under the
Manufacturing Technology Centers
program shall be subject to all Federal
and Departmental regulations, policies,
and procedures applicable to Federal
assistance awards.

Dated: January 8, 1992.
John W. Lyons,

Director, National Institute of Standards and
Technology.

[FR Doc. 92-966 Filed 1-14-92; 8:45 am}
BILLING CODE 3510-13-M

Administration

Marine Mammals

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.
ACTION: Issuance of a Scientific
Research Permit (P171B).

On December 4, 1991, notice was
published in the Federal Register (56 FR

61232) that an application had been filed .

by Ms. Deborah Glockner-Ferrari and
Mr. Mark . Ferrari, Covington, LA
70433, for a Permit to harass annually,
over a five-year period: Up to 1,500

humpback whales {Megaptera

- novaeangliae) during observational/

photo-identification studies and
collection of sloughed skin samples; and
up to 500 bottlenose dolphins (Tursiops
truncatus), 500 spotted dolphins

- (Stenella attenuata), 1,000 spinner

dolphins (Stenella longirostris), 200 false
killer whales (Pseudorca crassidens),
and 100 pilot whales (Globicephala
macrorhynchus) during opportunistic

. observational/photo-identification

studies. On December 20, 1981, a notice
of correction was published in the .
Federal Register revising the earlier
notice to include the applicants’ request
to export from the United States to
England sloughed skin samples from
humpback whales. Research activities -
will be limited to Hawaiian waters.
Notice is hereby given thaton _____,
as authorized by the provisions of the
Marine Mammal Protection Act of 1972
(16 U.S.C. 1381-1407) and the
Endangered Species Act of 1973 (16
U.S.C. 1531-1543), the National Marine
Figheries Service issued a Permit to the

. above applicant to harass the species/

numbers of marine mammals described
above, subject to certain conditions set
forth therein. To provide a standard,
quantifiable measure of approach effort,
approaches to humpback whales' <100
yards (<300 yards in designated cow/
calf waters), approaches to small
cetaceans <50 yards, and those animals
showing signs of being disturbed no
matter the distance are considered
“taken” by harassment and counted
against the number of animals
authorized in the Permit. In light of a
planned review by the National Marine
Fisheries Service of North Pacific
humpback whale research during 1992,
the Permit is being issued through
December 31, 1992 only.

Issuance of this Permit, as required by
the Endangered Species Act of 1973, is
based on the finding that the Permit: {1)
Was applied for in good faith; (2) will
not operate to the disadvantage of the
endangered species which is the subject

~ of the Permit; end (3) is consistent with

the purposes and policies set forth in
section 2 of the Act. This Permit was
also issued in accordance with and is
subject to parts 220-222 of title 50 CFR,
the National Marine Fisheries Service
regulatxons governing endangered
species permits.

The Permit and associated documents
are available for review in the following
offices:

By appointment: Office of Protected
Resources, National Marine Fisheries
Service, NOAA, 1335 East-West Hwy.,
Silver Spring, Maryland 20910 (301/713-
2289);
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Coordinator, Pacific Area Office,
Southwest Region, National Marine
Fisheries Service, NOAA, 2570 Dole
Street, Honolulu, Hawaii 96822-2398
(808/955—8831): and

Director, Southwest Region, National
Marine Fisheries Service, NOAA, 300
South Ferry Street, Terminal Island,
California 90731-7415 (213/514-6196).

Dated: January 8, 1992.
Nancy Foster,

Director, Office of Protected Resources,
National Marine Fisheries Service.

{FR Doc. 92-1005 Filed 1-14-92; 8:45 am]
BILLING CODE 3510-22-M

DEPARTMENT OF DEFENSE
Department of the Air Force

USAF Scientific Advisory Board
Meeting

The USAF Scientific Advisory Board's
Committee on Technology Options for
Glebal Reach—Global Power: 1995-2020
(Support panel) will meet on 30-31
January 1992, at HQ AFSOC, Hurlburt
AFB, FL, 8 a.m. to 5 p.m.

The purpose of this meeting is to
receiving briefings and gather
information for the study.

The meeting will be closed to the
public in accordance with section
552b(c) of title 5, United States Code,
specifically subparagraphs (1) and (4)
thereof.

For further information, contact the
Scientific Advisory Board Secretariat at
(703) 697-4811.

Patsy ]. Conner,

Air Force Federal Register Liaison Officer.
[FR Doc. 92-1090 Filed 1-14-92; 8:45 am}
BILLING CODE 3910-01-M

DELAWARE RIVER BASIN
COMMISSION

Commission Meeting and Public
Hearing

Notice is hereby given that the
Delaware River Basin Commission will
hold a public hearing on Wednesday,
January 22, 1992. The hearing will be
part of the Commission’s regular
business meeting which is open to the
public and scheduled to begin at 1:30
p.m. in the Goddard Conference Room
of the Commission’s offices at 25 State
Police Drive, West Trenton, New Jersey.

An informal conference among the
Commissioners and staff will be open
for public observation at 9:30 a.m. at the
same location and will include status
reports on the upper Delaware ice jam
project, amendment of Compact section

15.1(b) to fund the F. E. Walter Reservoir
project, revised retail water pricing
proposal, golf course irrigator
compliance and a briefing on the Scenic
Rivers water quality protection
proposal.

The subjects of the hearing will be as
follows:

Applications for Approval of the
Following Projects Pursuant to Article
10.3, Article 11 and/or Section 3.8 of the
Compact

1. County of Bucks D-91-36 CP. An
application for approval of an increased
allocation of ground water withdrawal
to supply the applicant’'s Neshaminy
Manor Complex from Well Nos. 2, 4 and
5. Docket D-85-44 CP, approved on June
27, 1985, limited the withdrawal from
Well Nos. 1, 2, 3 and 4 to 4.5 mg/30 days.
Docket D-87-99 CP, approved on June
22, 1988, limited the withdrawal from
Well No. 5 to 3.0 mg/30 days without an
increase in total system withdrawal.
Well Nos. 1 and 3 have been abandoned
due to low yields. The applicant
requests that the total withdrawal from
all wells be increased from 4.5 mg/30
days to 6.0 mg/30 days. The project is
located in Doylestown Township, Bucks
County in the Southeastern
Pennsylvania Ground Water Protected
Area.

2. Dairy Center Inc. D-91-39. An
industrial wastewater treatment plant
(IWTP) upgrade and expansion project
that entails modifications to the
applicant’s existing 91,384 gallons per
day (gpd) activated sludge IWTP to
improve effluent quality and increase
the average treatment capacity to
150,000 gpd. The IWTP will continue to
serve the applicant's dairy products and
fruit juice processing plant and the
treated effluent will discharge to Pine
Run via a new outfall structure in Upper
Dublin Township, Montgomery County,
Pennsylvania.

3. Maidencreek Township Water
Authority D-91-58 CP. An application
for approval of a ground water
withdrawal project to supply up to 13.2
mg/30 days of water to the applicant’s
distribution system from new Well No. 3
(Faust Well), and to retain the existing
withdrawal limit from all wells of 13.2
mg/30 days. The project is located in
Maidencreek Township, Berks County,
Pennsylvania.

4. Hazleton City Authority D-91-65
CP. An application for approval of a
ground water withdrawal project to
supply up to 3.8 mg/30 days of water to
the applicant's distribution system from
the new Buck Mountain Well No. 1,
without an increase in the previously
approved water withdrawal from the
Buck Mountain Creek watershed, and

without an increase in the previously
approved exportation of water from the
Delaware River Basin. The Buck
Mountain Well is to replace the
unfiltered, giardia-contaminated surface
water supply. The project is located in
Lausanne Township, Carbon County,
Pennsylvania.

5. East Bangor Municipal Authority
D-91-85 CP. The applicant proposes to
construct a 0.10 million gallons per day
(mgd) sewage treatment plant (STP)
with an outfall discharging to Brushy
Meadow Creek. The proposed STP
project will provide secondary treatment
facilities to be located cn the eastern
bank of Brushy Meadow Creek,
approximately 1000 feet upstream of
Bangon Borough's corporate boundary,
in East Bangor Borough, Northampton
County, Pennsylvania.

Proposed Comprehensive Plan
Amendment with Respect to
Recreational Areas in the State of
Delaware. A proposal to revise the
Comprehensive Plan by the deletion of
the Delaware facilities from the list of
non-urban areas included in Phase I of
the Plan, July 1962, and the inclusion of
the current list of water-related
recreational projects located in the
Delaware portion of the Delaware River
Basin.

Documents relating to these items
may be examined at the Commission's
offices. Preliminary dockets are
available in single copies upon request.
Please contact George C. Elias
concerning docket-related questions.
Persons wishing to testify at this hearing
are requested to register with the
Secretary prior to the hearing.

Dated: January 7, 1992.
Susan M. Weisman,
Secrelary.
[FR Doc. 92-1040 Filed 1-14-92; 8:45 am)
BILLING CODE $380-10-M

DEPARTMENT OF ENERGY

Financial Assistance Award intent to
Award a Grant to the American
Filtration Society

AGENCY: U.S. Department of Energy.

ACTION: Notice of noncompetitive
financial assistance award.

SUMMARY: The Department of Energy
(DOE) announces that pursuant to 10
CFR 600.7(b)(2){i)(B). it is making a
noncompetitive financial assistance
award based on an unsolicited
application satisfying the criteria of 10
CFR 600.14{e)(1). This award will be
made under Grant Number DE-FG01-
92FE62555 to the American Filtration
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Society. The financial assistance will
provide partial support to the Fluid/
Particle Processing and Separation
Conference/Workshop.

ScoPE: The grant will provide $5,000 in
funding to the American Filtration
Society to host the Fluid/Particle
-Processing and Separation Conference/
Workshop in Gainesville, Florida. The
process of separating particles from
fluids is basic to both energy production
and environmental protection. The
Conference/Workshop contributes to
this research by increasing societal
emphasis on domestic and industrial
activities affecting the environment and
our natural resources. This workshop
also provides a framework conducive to
new research and educational
initiatives; research and education are
essential foundations in fluid/particle
separation processing, and are
prerequisite for future competitiveness
of this nation in the world market.

ELIGIBILITY: Based on the receipt of an
unsolicited proposal, eligibility for this
award is being limited to the American
Filtration Society. DOE support of this
activity would enhance the public
benefits to be derived. DOE knows of no
other entity which is conducting or
planning such a program.

The term of the grant shall be until
March 30, 1992.

FOR FURTHER INFORMATION CONTACT:
U.S. Department of Energy, Office of
Placement and Administration, ATTN:
James F. Thompson, 1000 Independence
Avenue, SW., Washington, DC 20585.
Arnold A. Gjerstad,

Acting Director, Operations Division "B",
Office of Placement and Administration.

[FR Doc. 92-1084 Filed 1-14-92; 8:45 am]
BILLING CODE 6450-01-M

Secretary of Energy Advisory Board;
Task Force on Radioactive Waste
Management; Open Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (Pub.
L. 92-463, 86 Stat. 770), notice is hereby
given of the following advisory
committee meetings:

Name: Secretary of Energy Advisory
Board Task Force on Radioactive Waste
Management. ‘

Date and Time: February 4 and 5,
1992, 9 a.m.-5 p.m.

Location: Lecture Room, Beckman
Center, 100 Academy Drive, Irvine, CA
92715.

Contact: Dr. Daniel S. Metlay, AC-1,
Designated Federal Officer, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586-3903.

Purpose: The Secretary of Energy
Advisory Board Task Force on
Radioactive Waste Management was
established in October 1990 to: (1)
Identify the factors that affect the level
of public trust and confidence in
Department of Energy programs; (2)
assess the effectiveness of alternative
financial, organizational, legal, and
regulatory arrangements in promoting
public trust and confidence; (3) consider
the effects on other programmatic
objectives, such as cost and timely
acceptance of waste, of those
alternative arrangements; and (4)
provide the Secretary with
recommendations and guidance for
implementing those recommendations.

Tentative Agenda

February 4, 1992

9 a.m.~12 Noon—Task Force discussion with
participants in the National Academy of
Sciences and National Academy of Public
Administration workshop.

12 Noon-1:30 p.m.—Lunch break.

1:30 p.m.—4:30 p.m.-—Continuation of
discussion with workshop participants.

4:30 p.m~5 p.m.—Public comments.

5 p.m.—Adjournment.

February §, 1992

9 a.m.-12 Noon—Task Force discussions.

12 Noon-1:30 p.m.—Lunch break.

1:30 p.m.-2 p.m.—Public comments.

2 p.m.-5 p.m.—Continuation of Task Force
discussions. .

5 p.m.—Adjournment.

Public Participation: The Chairman of
the Task Force is empowered to conduct
the meeting in a fashion that will, in the
Chairman’s judgment, facilitate the
orderly conduct of business.

Members of the public are welcome to
comment at the meetings on any of these
presentations or to provide views on
other matters that fall within the scope
of the Task Force's Work. It is requested
that those individuals provide 15 copies
of their statements at the time of their
presentation. Members of the public
may also submit written comments to
Dr. Metlay at the address given above.

Minutes: A transcript of the meeting
will be available for public review and
copying approximately 30 days
following the meeting at the Public
Reading Room, 1E-190 Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC, between 9 a.m.
and 4 p.m., Monday through Friday
except Federal holidays.

Issued: Washington, DC, on: January 10,
1992
Marcia L. Morris,

Deputy Advisory Committee Management
Officer.

{FR Doc. 92-1083 Filed 1-14-92; 8:45 am}
BILLING CODE 6450-01-M

Federal Energy Regulatory
Commission

[Docket No. ER92-5-000]

Connecticut Light & Power Co; Fifing

January 6, 1992.

Take notice that Connecticut Light &
Power Company (CP & L) tendered for
filing an amendment to its October 1,
1991 filing in this proceeding.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with rules 211
and 214 of the Commission’'s Rules of
Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214). All such motions or
protests should be filed on or before
January 14, 1992. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,
Secretary.
[FR Doc. 92-981 Filed 1-14-92; 8:45 am]

" BILLING CODE 6717-01-M

[Docket No. RP92-86-000)

Mojave Pipeline Co.; Tariff Fillng

January 8, 1992. )

Take notice that Mojave Pipeline
Company (*Mojave"), on January 8,
1992, tendered for filing its FERC Gas
Tariff Original Volume No. 1, in
compliance with part 154 of the
Commission’s regulations and the
Commission’s orders of January 24, 1990,
August 13, 1991 and December 3, 1991 in
Docket Nos. CP89-001 and CP89-002
(“Certificate Orders"”).

Mojave's filed tariff contains firm and
interruptible transportation rate
schedules, the general transportation
terms and conditions, the form of
service agreements for firm,
interruptible and initial transportation
service, the statement of transportation
rates, and the index of shippers. The
tariff also incorporates the changes to
Mojave's tariff as described by the
Certificate Orders, as well as new
creditworthiness provisions, Order No.
497 provisions, corrections of .
typographical errors and conforming
changes. Mojave proposes that its tariff
become effective on February 1, 1992.
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Mojave states that copies of the filing
have been served upon all of Mojave's
jurisdictional transportation customers.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20428, in accordance with 18 CFR
385.214 and 385.211 of the Commission's
Rules and Regulations. All such motions
or protests should be filed on or before
January 15, 1992. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the public reference room.
Lois D. Cashell,

Secretary.
{FR Doc. 92-992 Filed 1-14-92; 8:45 am|
BILLING CODE 6717-01-M

ENVIRONMENTAL PROTECTION
AGENCY

{FRL-4093-2)

National Emission Standards for Coke
Oven Batteries Advisory Committee;
Establishment and Open Meeting

AGENCY: Environmental Protection
Agency.

ACTION: Establishment of advisory
committee and notice of open meeting.

SUMMARY: As required by section 9{a}(2)
of the Federal Advisory Committee Act
(FACA), 5 U.S.C. App., EPA is giving
notice of the establishment of an
advisory committee to develop specific
recommendations with respect to
National Emission Standards for Coke
Over Batteries pursuant to section 112 of
the Clean Air Act, as amended. EPA has
determined that the establishment of
this committee is in the public interest
and will assist the Agency in performing
it duties under sections 112, 114, and
301(a) of the Clean Air Act as amended.
Copies of the Committee's charter will
be filed with the appropriate commiitees
of Congress and the Library of Congress
in accordance with section 9(c) of
FACA.

The Committee solicits anyone who
believes their interest would be
significantly affected by a National
Emission Standard for Coke Over
Batteries, who also believes that interest
is not adequately represented on the
Committee, to apply for membership on

it. Applications must be received by the
close of business on January 28, 1992.
DATES: The Committee will meet on
February 8 and 7, and on February 19
and 20. Both meetings will run from 11
until 6 on the first day and from 8:30
until 3 on the second. The meetings are
open to the public without advance
registration. Members of the public may
attend, make statements during the
meeting to the extent time permits, and
file reports with the Committee for its
consideration.

ADDRESSES: Both meetings will be held
at the Quality Hotel Capitol Hill, 415
New Jersey Avenue, NW., Washington,
DC, 202-638-1618.

A docket has been established for the
advisory committee. Comments
concerning the committee and its work
should be submitted (in duplicate if
possible) to Air Docket Section,
Attention Docket #A~-79-15,
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460. A
copy should also be sent to Amanda
Agnew, Office of Air Quality Planning
and Standards, Environmental
Protection Agency, Research Triangle
Park, NC 27111. This docket contains
materials relevant to this advisory
committee, and it may be inspected in
room 1500M, 1st Floor, Waterside Mall,
401 M Street, SW., Washington, DC,
between 8:30 a.m. and noon, and 1:30
p.m. until 3:30 p.m. on weekdays. As
provided in 40 CFR part 2, a reasonable
fee may be charged for copying.

FOR FURTHER INFORMATION CONTACT:
Anyone wanting further information on
the substantive matters related to the
Naticnal Emission Standard for Coke
Oven Batteries should call Amanda
Agnew, Office of Air Quality Planning
and Standards at 919-541-5268. Anyone
wanting further information on
administrative matters such as
committee arrangements or procedures
should contact the committees
independent facilitator, Philip J. Harter
at 202-887-1033.

SUPPLEMENTARY INFORMATION: The
Clean Air Act Amendments of 1990
require EPA to issue National Emission
Standards for Coke Over Batteries by
December 31, 1992. The agency has
conducted informal discussions to
review emissions data from coke ovens,
the cost of various compliance activities,
and their economic impact. The
discussions have gone well, and the
participants have proposed developing
specific recommendations to the agency
concerning the regulation of coke ovens
under the CAAA. EPA now believes that
using an advisory committee to make
specific recommendations with respect
to the coke oven standards would help

the agency achieve its statutory
mandate. It is therefore establishing the
National Emission Standard for Coke
Over Batteries Advisory Committee.

Background

EPA first addressed coke ovens in the
late 1970s. A standard was proposed in
1987, but it was held in abeyance due to
the anticipated requirements of the
Clean Air Act Amendments. The new
regulations are required by title II of the
Act as amended. The purpose of title 11
is to reduce the adverse effects of
hazardous air pollutants from new and
existing sources. Section 112 required
EPA to set allowable emission limits for
coke oven doors, lids, removals
(offtakes), and seconds of charging.

Statutory Provisions

The Clean Air Act requires standards
for maximum achievable control
technology (MACT) for existing sources,
lowest achievable emissions rate
(LAER] for existing sources, MACT for
new sources, and work practices. When
considering limits for MACT for existing
sources, the CAAA specify that these
standards are to require at minimum
that coke oven emission not exceed 8
percent leaking doors on each battery, 1
percent leaking lids, 5 percent leaking
offtakes, and 16 seconds of visible
emissions per charge. In establishing the
standards, the use of luting compounds
to prevent door leaks and the use of
nonrecovery technologies as the basis
for standards for new sources must be
evaluated. Existing coke oven batteries
must comply with the standards by
December 31, 1995, and new batteries
must comply with MACT for new
sources upon start-up. EPA is required
to issue the new regulations by
December 31, 1992,

Section 112(d})(8) also requires
promulgation of work practice
regulations for new and existing coke
over batteries. Existing batteries must
comply with the work practice
regulations by November 15, 1993. The
CAAA specify that the work practice
regulations require—as appropriate—the
use of luting compounds, if EPA
determines they are an effective means
of controlling leaks, as well as door and
jam cleaning practices.

Section 112(f] also requires EPA to
promulgate residual risk standards in
the year 2000. Coke oven batteries
would be required to comply with these
limits by December 31, 2003. Section
112{f) permits an owner or operator of a
coke oven battery to defer meeting the
residual risk limit until the year 2020
provided that the following
requirements are met:
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* By November 15, 1993, batteries
must not exceed 8 percent leaking doors,
1 percent leaking lids, 5 percent leaking
offtakes, and 16 seconds of visible
emissions per charge.

¢ By January 1, 1998, the batteries
must meet the LAER standard that is
defined as the lowest achievable
emission rate for a coke oven battery
that is rebuilt or replacements at a coke
oven plant for an existing battery, or
any subsequent revision of LAER. The
Act requires that these limits may be no
less stringent than 3 percent leaking
doors for doors less than 6 meters high
and 5 percent leaking doors for doors 6
meters or higher; 1 percent leaking lids;
4 percent leaking offtakes; and, 16
seconds of visible emissions per charge.
An exclusion may be considered for
emissions from doors during the period
after the closing of self-sealing oven
doors or the total mass emissions
equivalent.

* By January 1, 2000, the owner or
operator must make available to the
surrounding community the resulis of
any risk assessment performed by EPA
to determine the appropriate level of
residual risk standard.

The Committee and Its Process

During the spring and summer, EPA
met with representatives of the industry,
unions, and environmental groups to
discuss the data EPA had and which it
anticipated using as the basis ef the new
regulations. EPA held discussions over
the data with representatives of
industry, both the integrated steel
manufacturers and independent coke
producers, labor unions, environmental
organizations, and state and local air
pollution control officials. A workshop
format was used to explore and clarify
the varying viewpeints.

EPA and the workshop participants
think the exchange has been mutually
benefictal. As a result, EPA now
believes it would be appropriate for the
workshop to transform itself and make
specific regulatory recommendations for
implementing the coke oven sections of
the Clear Air Act Amendments. EPA is
therefore establishing the National
Emission Standards for Coke Oven
Batteries Advisory Committee to do so.

The recently enacted Negotiated
Rulemaking Act of 1990 contemplates a
“convening” process during which the
potential parties and issues are
identified, publishing a notice of intent
te form the committee, waiting 30 days
for comments to be submitted
responding to the notice, and only then
proceeding with the establishment of the
committee provided it meets the criteria
of the Act. The workshop process has

- served the same function as the .

convening—parties that would be
significantly affected have been
identified and the issues in the
controversy have been defined. The
discussions have also enabled the
agency to determine that the criteria for
negotiating rules, as spelled out in the
Negotiated Rulemaking Act and the
ones that have guided EPA in the past,
are met for this rule—

¢ The rule is needed, since it is
required by the CAAA.

¢ A limited number of identifiable
interests will be significantly affected by
the rule. Those parties are coke
producers (both integrated steel
manufacturers and merchant coke
producers), unions, environmental
organizations, and state and local air
pollution contro! officials: Since coke
and those who use coke are subject to
intensive international competition, the
producers of coke and the integrated
steel producers also represent the end
user’s interest in keeping prices low and
competitive. .

¢ Representatives can be selected to
adequately represent these interests, as
reflected above.

¢ The interests are willing to
negotiate in good faith to attempt to
reach a consensus on a proposed rule.
This committee is being established to
enable them to do just that.

¢ There is a reasonable likelihood
that the committee will reach consensus
on a proposed rule within a reasonable
time. This determination has been made
following the data discussions, and
l(;ence is built on the developments to

ate.

* The use of the negotiation will not
delay the development of the rule if time
limits are placed on the negotiatien.
Indeed, its use will expedite it end the
ultimate acceptance of the rule.

EPA is not proposing to-issue a
separate notice of intent to form a
negotiated rulemaking committee for
this rule. Given the evolution ef this
commitiee, the publication of such a
notice would only slow dewn the
rulemaking process, which to comply
with CAA is on an expedited basis, and
its functions have either already been
met or are provided for in this notice.
Moreover, the Act specifically provides
that its provisions are not mandatory.

The Act does anticipate an outreach
to ensure that people who were not
contacted during the convening of the
committee can come forward to explain
why they believe they would be
significantly affected and yet not
represented on the committee or to
argue why they believe the rule should
not be negotiated. As discussed below,

-anyone who believes they meet the

criteria are invited to apply for
membership on the committee.

Commitiee Membership
Environmental Protection Agency

Bruce Jordan, Director, Emission Standards
Division, Office of Air Quality Planning
and Standards, Environmental Protection
Agency, Research Triangle Park, NC 27111

John S. Seitz, Director, Office of Air Quality
Planning end Standards, Environmental
Protection Agency, Research Triangle Park,
NC 27111

Michael Shapiro, Deputy Assistant
Administrator for Air and Radiation, Room
937 West Tower, Environmental Protection
Agency, 401 M Street, SW., Washington,
DC 20460

Environmental and Citizens Organizations

David Doniger, Natural Resources Defense
Council :

Larry Davis, Hoosier Environmental Council

Shirley Virosteil, Gronp Against Fog and
Poilution (GAFP)

Industry

David M. Anderson, General Manager,
Environmental Affairs, Bethlehem Steel
Corporation

Charles T. Drevna, Vice President, Public
Affairs, Sun Coal Company

Martin C. Dusel, Vice President;
Manufactaring Operations, Citizens Gas &
Coke Utility

Phikip X. Masciantonio, Vice President,
Environmental Affairs, USS, A Division of
USX Corporation

David E. Menotti, Perkins Coie

Bruce A. Steiner, Vice President,
Environment and Energy, American fron
and Steel Institute :

John M. Stinson H1, Director, Government
Affairs, National Steel Corp.

State and Local Air Pollution Control

Officials

William Becker, Executive Director,
STAPPA/ALAPCO

Charles Goetz, Allegheny County Health
Department, Buresu of Air Pollution
Control

Richard Grasnick, Chief, Air Division,
Alabama Department of Environmental
Management

Ward T. Kelsey, Assistant Counsel,
Pennsylvania Department of
Environmental Regulation
Note: We expect to have at least one

additional State and one additional Local

member as well, .

Unions

John J. Sheehan, United Steelworkers of
America .

Michael J. Wright, Director, Health, Safety
and Environment Department, United
Steelworkers of America

Application for Membership

Anyeone who believes they would be
significantly affected by a National
Emission Standard for Coke Ovens and

..who believes their interest would not be - -
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adequately represented by the
Committee described above is invited to
apply for membership on the committee
or to nominate someone else for
membership on the committee. An
application for membership should
include:

1. The name of the applicant or
nominee and a description of the
interest(s) such person will represent.

2. Evidence that the applicant or
nominee is authorized to represent
parties related to the interest(s) the
person proposes to represent.

3. A commitment that the applicant or
nominee will actively participate in
good faith in the development of the
standards, and

4. The reason that the members of the
Committee who are described above do
not adequately represent the interests of
the person submitting the application or
nomination,

To be considered, the application
must be received by the close of
business on Monday, February 3, 1992.
The application should be sent to Chris
Kirtz, Director, Consensus and Dispute
Resolution Project, Environmental
Protection Agency (PM-223Y}, 401 M
Street SW., Washington, DC 20460.

EPA will give full consideration to all
applications and nominations. The
decision to add a person to the
Committee will be based on whether an
interest of that person will be
significantly affected by the proposed
rules, whether that interest is already
adequately represented on the
Committee, and if not, whether the
applicant or nominee would adequately
represent it.

Schedule

The Committee will meet on February
6 and 7, and on February 19 and 20 at
The Quality Hotel Capitol Hill. Both
meetings will run from 11 until 6 on the
first day and 8:30 until 3 on the second.
The meetings are open to the public
without advance registration. Members
of the public may attend, make
statements during the meeting to the
extent time permits, and file reports
with the Committee for its
consideration. At both days of each
meeting, the Committee will work to
fashion specific recommendations with
regard to National Emission Standards
for Coke Oven Batteries.

Dated: January 10, 1992.
Chris Kirtz,

Designated Federal Official, Coke Oven
Battery Advisory Committee.

[FR Doc. 92-1073 Filed 1-14-92; 8:45 am]
BILLING CODE 6560-50-M

[PF-558; FRL-4009-5]

Rhone Poulenc Ag Co.; Notice of
Amended Pesticide Petition for
Fosetyl-Al

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA has received from the
Rhone Poulenc Ag Co. the filing of an
amendment to pesticide petition (PP)
0F3841 proposing to establish a
tolerance of 55 parts per million (ppm)
for the residues of the fungicide fosetyl-
al in or on the brassica crop grouping.
ADDRESSES: By mail, submit written
comments identified by the document
control number, [PF-558), to: Public
Response and Program Resources
Branch, Field Operations Division
(H7508C), Office of Pesticide Programs,
Environmental Protection Agency, 401 M
St., SW., Washington, DC 20460. In
person, bring comments to: Rm. 1128,
CM #2, 1921 Jefferson Davis Hwy.,
Arlington, VA,

Information submitted and any
comment(s) concerning this notice may
be claimed confidential by marking any
part or all of that information as
“Confidential Business Information”
(CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2. A
copy of the comment(s) that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice to the submitter.
Information on the proposed test and
any written comments will be available
for public inspection in Rm. 1128 at the
Virginia address given above, from 8
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays.

FOR FURTHER INFORMATION CONTACT: By
mail: Cynthia Giles-Parker, Product
Manager (PM-22), Registration Division
{H-7505C), Office of Pesticide Programs,
Environmental Protection Agency, 401 M
St., SW., Washington, DC 20460. Office
location and telephone number: Rm. 229,
CM #2, 1921 Jefferson Davis Hwy.,
Arlington, VA, (703)-305-5540.
SUPPLEMENTARY INFORMATION: This
notice announces that EPA has received
from the Rhone Poulenc Ag Co., P.O.
Box 12014, 2 T.W. Alexander Drive,
Research Triangle Park, NC 27709, an
amendment to the notice of filing under
section 408 of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 346a) for
pesticide petition (PP) 0F3841 that
appeared in the Federal Register of June
29, 1990 (55 FR 26752) and proposed to
amend 40 CFR 180.415 to establish a

tolerance of 45 parts per million (ppm)
for residues of the fungicide fosetyl-al
(aluminum tris (O-ethyl phosphonate))
in or on the brassica crop grouping
(broccoli, brussels sprouts, cabbage,
Chinese broccoli, bok choy, napa
cabbage, Chinese mustard, cauliflower,
collards, kale, kohlrabi, mustard greens,
and rape greens). The amended petition
proposes a tolerance of 55 ppm. The
analytical method used is flame
photometric gas chromatography.

Authority: 21 U.S.C. 346a and 348.
Dated: January 6, 1992.

Anne E. Lindsay,

Director, Registration Division, Office of
Pesticide Programs.

{FR Doc. 92-1075 Filed 1-14-92; 8:45 am]
BILLING CODE 6560-50-F

[OPP-00313; FRL-4007-5]

Disclosure of Names of Pesticide
Product Inert ingredients; Notice of
Availability

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of availability.

SUMMARY: The Environmental Protection
Agency (EPA) is announcing the
availability of a revised list of pesticide
product inert ingredients and their
Chemical Abstract Service (CAS)
numbers. This list updates the list
announced in the Federal Register of
August 17, 1990 (55 FR 33762).

ADDRESSES: A copy of the list may be
obtained in person at rm. 1128, CM #2,
1921 Jefferson Davis Highway,
Arlington, VA., or by calling the EPA
Office of Pesticide Programs Public
Docket at (703) 305-5805, or by writing
to: Freedom of Information Officer (A-
101), Environmental Protection Agency,
401 M St., SW., Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT: By
mail: Susan Lawrence, Chief, Public
Response and Program Resources
Branch, Field Operations Division
(H7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401 M
St., SW., Washington, DC 20460. Office
location and telephone number: Rm.
1128, CM #2, 1921 Jefferson Davis
Highway, Arlington, VA, (703) 305-5805.

Dated: January 7, 1992.
Judy K. Heckman,

Acting Director, Field Operations Division,
Office of Pesticide Programs.

[FR Doc. 92-940 Filed 1-14-92; 8:45 am]
BILLING CODE 8560-50-F
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[PF-557; FRL-4008-61

Rhone Poulenc Ag Co.; Notice of Filing
of Pesticide Petition for Thiodicarb

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA has received from the
Rhone Poulenc Ag Co. a pesticide
petition (PP 6F3417) requesting the
establishment of tolerances for the
combined residues of the insecticide
thiodicarb {dimethyl NN'-
[thiebis{{{methylimino)
carbonyljoxy}]{ethanimidothioate]} and
its metabolite methomyl (S-methyl N-
[(methylcarbamoyl}oxylthicacetimidate)
in or on the raw agricultural
commodities (RACs) broccoli, cabbage,
and cauliflower. This petition was
originally submitted by Union Carbide
Agricultural Produets Co. to establish a
maximum permissible level for residues
of the insecticide in or on the RACs
almond hulls, broccoli, cabbage,
cauliflower, and head lettuce. Union
Carbide was later acquired by the
Rhone Poulenc Ag Co., and the
petitioner subsequently withdrew the

requests for almonds and head lettuce. .

ADDRESSES: By mail, submit written
comments identified by the document
control number, [PF-557), to: Public
Response and Program Resources
Branch, Field Operations Division
{H7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401 M
St., SW., Washington, DC 20460. In
person, bring comments to: Rm. 1128,
CM #2, 1921 Jefferson Davis Hwy.,
Arlington, VA. )
Information submitted and any
.comment(s) concerning this document
may be claimed confidential by marking
any part or all of that information as
“Cenfidential Business Information”
(CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2. A
copy of the comment(s) that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice to the submitter.
Information on the proposed test and
any written comments will be available
for public inspection in rm. 1128 at the
Virginia address given above, from 8
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays.
FOR FURTHER INFORMATION CONTACT: By
mail: Dennis H. Edwards, Jr., Product
Manager (PM-19), Registration Division
(H-7505C]}, Office of Pesticide Programs,
Environmental Protection Agency, 401 M
St., SW., Washington, DC 20460. Office

location and telephene number: Rm. 207,
CM #2, 1921 Jefferson Davis Hwy..
Arlington, VA, (703)-305-6386.

SUPPLEMENTARY INFORMATION: This
notice announces that EPA received
from the Union Carbide Agricultural
Products Co., T.W. Alexander Drive,
Research Triangel Park, NC 27709, a
pesticide petition (PP 6F3417) proposing
to amend 40 CFR part 180 by
establishing a permanent tolerance
under section 408 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 346a)
for residues of the insecticide thiodicarb
and its metabolite methomy! {S-methyl
N-
[(methylcarbamoyl)oxy]thioacetimidate)
in or on the raw agricultural
commodities almond nutmeat at 2.0
parts per million (ppm), almond hulls at
50.0 ppm; broccoli, cabbage, and
cauliflower at 7.0 ppm; and head lettuce
at 25.0 ppm. Union Carbide was later
acquired by the Rhone Poulenc Ag Co.
The petitioner subsequently amended
the petition by withdrawing the
tolerance request for almonds and head
lettuce. The analytical methods used are
gas chromatography with a fleme
photemetric detector selective for sulfur
containing compounds and gas
chromatography/mass spectrometry.

Authority: 21 U.S.C. 346a and 348.
Dated: December 23, 1991.

Anne E. Lindeay,

Director, Registration Division, Office of
Pesticide Pragrams.

[FR Doc. 921076 Filed 1-14-92; 8:45 am]
BILLING CODE 6560-60-F : .

[FRL-4093~1]

Labat-Anderson, lnc;; Access to Trade
Secret Information

AGENCY: Environmental l;rotecﬁon
Agency (EPA).

ACTION: Notice.

SUMMARY: EPA has authorized Labat-
Anderson, Incorporated of Arlington,
Virginia, for aceess to information
submitted to EPA pursuant to sections
303, 311, 312, 313, and 322 of the
Emergency Planning and Community
Right-to-Know Act of 186 (EPCRA), also
known as title IH of the Superfund
Amendments and Reauthorization Act
of 1986 (SARA). Specifically, access
coneerns trade secrecy claims by
industry under sections 303, 311, 312,
and 313,

DATES: Access to the trade secret
information submitted to EPA will eccur
on January 23, 1992,

FOR FURTHER INFORMATION CONTACT:
Kathleen Jones, Chemical Emergency
Preparedness and Prevention Office
(CEPPQ}, Office of Solid Waste and
Emergency Response, 05-120,
Environmental Protection Agency, rm.
3101B, 401 M St., SW., Washington DC
20460, Telephone: 202-260-8353.

SUPPLEMENTARY INFORMATION: Under
title III, facilities must send trade
secrecy claims regarding their section
303, 311, 312, and 313 submittals to EPA.

Under contract number 66-WO-0022,
awarded to ICF Incorporated, Labat-
Anderson, Incorporated under
Subcontract No. EPA-99-03 will
continue to assist the Chemical
Emergency Preparedness and
Prevention Office (Office of Solid Waste
and Emergency Response} in receiving
and processing the information
submitted by industry, EPA has
determined that Labat-Anderson,
Incorporated will require access to trade
secret information, and in so doing,
Labat-Anderson, Incorporated will
follow all required security procedures.

EPA is issuing this notice to inform all
submitters of trade secret information
under the aforementioned title I
sections that EPA will provide Labat-
Anderson, Incorporated access to these
trade secret materials. Upon termination
of their contract, or prior to termination
of their contract at EPA’s request, Labat-
Anderson, Incorporated will return all
material to EPA.

EPA announced clearance to access to
EPCRA trade secret information by

. Labat-Anderson, Incorporated in a
- notice published in the Fedesal Register

of August 8, 1988. (53 FR No. 152),
Pursuant to this notice, access to
clearance to EPCRA trade secret
information under this contract is
extended and expected to expire on
April 30, 1993.

Dated: january 8, 1982.
James L. Makris,
Director, Chemical Emergency Preparedness
and Prevention Office, Office of Solid Waste
and Emergency Response.
[FR Doc. 92-1074 Filed 1-14-82; 8:45 am}
BILLING CODE 6500-50-

[OPPTS-82038; FRL-4010-3]

Health and Safety Data Reporting;
Avalilability of Guikance

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of availability of
guidance.

SUMMARY: This notice announces the
availability of a guidance document
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entitled “Questions and Answers:
Applicability of the Toxic Substances
Control Act {TSCA) Section 8(d) Model
Health and Safety Data Reporting Rule -
{40 CFR part 716) to Modeling Studies.”
Any person wishing to comment on the
guidance document may do so.

DATES: Written comments on the
guidance document must be received by
March 2, 1992.

ADDRESSES: Three copies of comments
identified with the docket control
number (OPPTS-82038) must be
submitted to: TSCA Public Document
Office (TS-793), Office of Pollution
Prevention and Toxics, Environmental
Protection Agency, 401 M St., SW.,, rm.
NE-G004, Washington, DC 20460. .

A public record has been established
and is available in the TSCA Public
Docket Office at the above address from
8 a.m. to 12 noon and 1 p.m. to 4 p.m,,
Monday through Friday, except legal
holidays.

FOR FURTHER INFORMATION CONTACT:
David Kling, Acting Director,
Environmental Assistance Division (TS~
799), Office of Pollution Prevention and
Toxics, Environmental Protection
Agency, 401 M St., SW,, rm. EB-545,
Washington, DC 20460, Telephone: (202)
5541404, TDD: (202) 554-0551, FAX:
(202) 554-5603 (document requests only).
SUPPLEMENTARY INFORMATION: The
TSCA section 8(d) Model Health and
Safety Data Reporting Rule {40 CFR part
716) sets forth requirements for the
submission of lists and copies of health
and safety studies on chemical
substances and mixtures (substances)
selected for priority consideration
testing rules under section 4(a) of TSCA
and on other substances for which EPA
requires health and safety information.
The rule requires manufacturers,
importers, and processors to submit to
EPA unpublished health and safety
studies conducted on the substances
listed at 40 CFR 716.120. Generally, any
information or data that relates to, or
bears on, the effects of a listed
substance on health or the environment
is considered a health and safety study
(§ 716.3 - “*health and safety study”
definition). The purpose of the guidance
document is to clarify the applicability
of the TSCA section 8(d) Model Health
and Safety Data Reporting Rule to
modeling studies in which
concentrations or quantities of a
substance to which humans or the
environment are likely to be exposed
are estimated by applying mathematical
models of chemical distribution,
transport and/or fate to measured or
estimated data on chemical releases,
conditions of release, and relevant
environmental conditions such as wind

speed and direction. Copies of the
guidance may be obtained at the
address listed under FOR FURTHER
INFORMATION CONTACT.

Dated: January 7, 1992,
Mark A. Greenwood,

Director, Office of Pollution Prevention and
Toxics.

[FR Doc. 82-1077 Filed 1-14-92; 8:45 am)
BILLING CODE 6580-50-F

FEDERAL COMMUNICATIONS
COMMISSION

Public Information Collection
Requirements Submitted to Office of
Management and Budget for Review

January 8, 1992.

The Federal Communications
Commission has submitted the following
information collection requirements to
OMB for review and clearance under
the Paperwork Reduction Act of 1980 (44
U.S.C. 3507).

Copies of these submissions may be
purchased from the Commission’s copy
contractor, Downtown Copy Center,
1114 21st Street, NW., Washington, DC
20036, {202) 452-1422. For further
information on these submissions
contact judy Boley, Federal
Communications Commission, {202) 632~
7513. Persons wishing to comment on
these information collections should
contact Jonas Neihardt, Office of
Management and Budget, room 3235
NEOB, Washington, DC 20503, (202) 395~
4814.

OMB Number: 3060-0284.

Title: Section 94.25 (f), (g) and (i),
filing of applications.

Action: Extension of a currently
approved collection/no change.

Respondents: State or local
governments, businesses or other for-
profit (including small businesses), and
non-profit institutions.

Frequency of Response: On occasion
reporting.

Estimated Annual Burden: 25
responses; 0.5 hours average burden per
response; 13 hours total annual burden.

Needs and Uses: Section 94.25
requires that applicants proposing new
or modified microwave transmitting
facilities in the vicinity of the National
Radio Astronomy Observatory, Naval
Radio Research Observatory, Table
Mountain Radio Receiving Zone, or FCC
monitoring stations, consult with those
parties to avoid interference to those
sites, The rule section enumerates
threshold conditions which trigger the
requirement that applicants notify these
respective receiving sites of their
proposal. This requirement is needed to

preserve interference-free reception
conditions necessary at these sites. The
data is used by the appropriate agencies
to determine if proposed operation
would cause harmful interference to
their respective radio receiving sites.

OMB Number: 3060-0291.

_ Title: Section 90.477, Interconnected
systems.

Action: Extension of a currently
approved collection/no change.

Respondents: State or local
governments, businesses or other for-
profit (including small businesses), and
non-profit institutions,

Frequency of Response:
Recordkeeping requirement.

Estimated Annual Burden: 1,000
recordkeepers; 1 hour average burden
per recordkeeper; 1,000 hours total
annual burden.

Needs and Uses: This section allows
private land mobile radio licensees to
use common point telephone
interconnection with telephone service
costs distributed on a non-profit cost
sharing basis. Records of such
arrangements must be placed in the
licensee's station records and made
available to participants in the sharing
arrangement and the Commission upon
request. This recordkeeping requirement
(when the land stations involved are
multiple licensed or shared) is mandated
by the requirements set forth in 47
U.S.C. 332(c) regarding permissible
interconnection methods in the private
radio services. The information is used
by the participating licensees to effect
the required cost sharing.

OMB Number: 3060-0300.

Title: Section 94.107, Posting of station
authorization and transmitter
identification cards, plates, or signs.

Action: Extension of a currently
approved collection/no change.

Respondents: State or local
governments, non-profit institutions, and
businesses or other for-profit (including
small businesses).

Frequency of Response:
Recordkeeping requirement.

Estimated Annual Burden: 12,140
recordkeepers; .0014 hours average
burden per recordkeeper; 17 hours total
annual burden.

Needs and Uses: Section 94.107
requires the licensee to keep the original
of each transmitter authorization posted
or immediately available at the address
at which station records are maintained,
and to post or have a copy available of
the transmitter authorization at the
transmitter location. This information is
used by field investigations personne! to
determine if a transmitter is operating in
conformance with its authorization.
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Transmissions in the Microwave Radio
Service (part 94) do not have to include
their station identification. Absent the
requirement for station identification,
transmitters must have their station
authorization posted nearby so that
Commission field personnel, while
investigating interference complaints,
can verify that a particular transmitter is
operating in conformance with the terms
of its authorization. Absent this
requirement, the solution of interference
cases would be needlessly delayed.

OMB Number: 3060-0281. ,

Title: Section 80.651, Supplemental
reports required of licensees authorized.
under this subpart.

Action: Extension of a currently
approved collection/no change.

Respondents: State or local
governments, non-profit institutions, and
businesses or other for-profit (including
small businesses).

Frequency of Response: Annually and
on occasion reporting.

Estimated Annual Burden: 16,408
responses; 0.167 hours average burden
per response; 2,740 hours total annual
burden.

Needs end Uses: The radio facilities
addressed in this subpart of the Rules
are allocated on and governed by

regulations designed to award facilities .

on a need basis determined by the
number of mobile units served by each
base station. This is necessary to avoid
frequency hoarding by applicants. Other
trunked system licensees must report
the number of mobile units being served
annually, and at the time of filing
applications for renewal of licenses. The
information is used by FCC personnel to
prevent frequency hoarding. This is
necessary to fulfill the Commission's
responsibility to effectively manage the
spectrum.

OMB Number: 3080-0272.

Title: Section 94.31, Supplemental
information to be submitted with
applications.

Action: Extension of a currently
approved collection/no change.

Respondents: State or local
governments, non-profit institutions, and
businesses or other for-profit (including
small businesses).

Frequency of Response: On occasion
reporting.

Estimated Annual Burden: 4,300
responses; 2 hours average burden per
response; 8,500 hours total annual
burden.

Needs and Uses: Section 94.31
requires applicants for private
operational-fixed microwave facilities to
submit supplementary information with
their applications for station
authorization. Information required

includes statements on proposed
operational use of the frequencies
requested, as well as a system diagram,
and if relevant to the applicant's
proposed use of the station, statements
regarding developmental operation;
operation at temporary locations, air
navigation hazard information for high .
towers. This information is used to .
assure compliance with the
Commission's allocation scheme for
microwave frequencies. The data.
collected is used by FCC staff to
determine if the grant of a particular
application i8 in conformance with the
Commission's rules. Absent this
information, efficient use of the
spectrum would be degraded as
incompatible operations interfered with
each other in radio operating
environments ill-designed for the
applicant's proposed operation.
Compliance would be impossible to
monitor including rules designed to
minimize the hazard to civil aviation
from high tower facilities near airports.

Federal Communications Commission.
Donna R. Searcy,

Secretary.

{FR Doc. 92~1108 Filed 1-14-92; 8:45 am}
BILLING CODE 6712-01-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

[FEMA-930-DR]

Texas; Amendment to a Major Dlsaster

Declaration

AGENCY: Federal Emergency
Management Agency.

ACTION: Notice.

SUMMARY: This notice amends the notice
of a major disaster for the State of
Texas (FEMA-~930-DR), dated December
26, 1991, and related determinations.

DATES: January 7, 1991.

FOR FURTHER INFORMATION CONTACT:
Pauline C..Campbell, Disaster
Assistance Programs, Federal
Emergency Management Agency,
Washington, DC 20472, (202) 846-3606.

NoTice: The notice of a major disaster
for the State of Texas, dated December
26, 1991, is hereby amended to include
the following area among those areas
determined to have been adversely
affected by the catastrophe declared a
major disaster by the President in his
declaration of December 26, 1991:

Polk County for Individual Assistance.

(Catalog of Federal Domestic Assistance No.

- 83.516, Disaster Assistance.)

Richard W. Krimm,

Deputy Associate Director, State and Local
Programs and Support, Federal Emergency
Management Agency.

[FR Doc. 92-1063 Filed 1-14-92; 8:45 am}

" BILLING CODE 6718-02-M

Advisory Committee of the National
Earthquake Hazards Reduction
Program (NEHRP); Open Meeting

In accordance with the Federal
Advisory Committee Act (Pub. L. 9z-40s,

-5 U.S.C. app. section 10(a){2}),

announcement is made of the following
committee meeting:

Name: National Earthquake Hazards
Reduction Program (NEHRP) Advisory
Committee.

Dates of Meeting: January 27-29, 1942.

Place: Marriott Suites, Alexandria,
Virginia.

Time: January 27—8 a.m. to 9 p.m.; January
28—9 a.m. to 5:10 p.m.; January 29—9 a.m. to
12 noon. v

Proposed Agenda: The Committee will
discuss the topic of earthquake engineering

" and how it is addressed by NEHRP.

The meeting will be open to the public
with approximately ten seats available
on a first-come, first-served basis. All

. members of the public interested in

attending the meeting should contact
Brian Cowan at 202-846-2821.

Minutes of the meeting will be ‘
prepared by the Committee and will be
available for public viewing at the -
Federal Emergency Management
Agency, Office of Earthquakes and

. Natural Hazards, 500 C Street, SW.,

room 625, Washington, DC. Copies of
the minutes will be available upon
request 45 days after the meeting.
Wallace E. Stickney,

Director, Federal Emergency Management
Agency.

[FR Doc. 92-932 Filed 1-14-92; 8:45 am]
BILLING CODE 6718-01-M

U.S. Fire Administration, Board of

Visitors for the National Fire Academy;
Open Meeting

In accordance with section 10(a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92-463], announcement is made
of the following committee meeting:

Name: Board of Visitors for the Natinnsl
Fire Academy.

Date of Meeting: February 2-3, 1992,

Place: National Emergency Training -
Center, National Fire Academy, G Building,
Conference Room, Emmitsburg, Maryland.

" Time: Pebruary 2 12 noon-§ p.m. (Quarterly
Meeting). February 3 a.m.—Agenda

"Completion.
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Proposed Agenda: Old Business, New
Business, On-Campus Program Survey.

The meeting will be open to the public
with seating available on a first-come,
first-serve basis. Members of the general
public who plan to attend the quarterly
meeting should contact the Office of the
Superintendent, National Fire Academy,
U.S. Fire Administration, 16825 South
Seton Avenue, Emmitsburg, Maryland,
21727 (telephone number, 301-447-1117)
on or before January 31, 1992.

Minutes of the meeting will be
prepared by the Board and will be
available for public viewing in the
Administrator’s Office, U.S. Fire
Administration, Federal Emergency
Management Agency, 16825 South Seton
Avenue, Emmitsburg, Maryland 21727.
Copies of the minutes will be available
upon request 30 days after the meeting.

Dated: December 10, 1991,
Olin L. Greene,
U.S. Fire Administrator.
[FR Doc. 92-935 Filed 1-14-92; 8:45 am}
BILLING CODE 6718-01-M

FEDERAL RESERVE SYSTEM

Gordon M. Dobberstein; Change in
Bank Control Notice; Acquisition of
Shares of Banks or Bank Holding
Companies

The notificant listed below has
applied under the Change in Bank
Control Act (12 U.S.C. 1817(j)) and §
225.41 of the Board's Regulation Y (12
CFR 225.41) to acquire a bank or bank
holding company. The factors that are
considered in acting on notices are set
forth in paragraph 7 of the Act (12 U.S.C.
1817(j)(7)).

The notice is available for immediate
inspection at the Federal Reserve Bank
indicated. Once the notice has been
accepted for processing, it will also be
available for inspection at the offices of
the Board of Governors. Interested
persons may express their views in
writing to the Reserve Bank indicated
for the notice or to the offices of the
Board of Governors. Comments must be
received not later than February 5, 1992.

A. Federal Reserve Bank of
Minneapolis (James M. Lyon, Vice
President) 250 Marquette Avenue,
Minneapolis, Minnesota 55480:

1. Gordon M. Dobberstein, Gary,
Minnesota; to acquire an additional
19.02 percent of the voting shares of
Oppegard Agency, Inc., Moorhead,
Minnesota, for a total of 29.83 percent.

Board of Governors of the Federal Reserve
System, January 9, 1992,

Jennifer J. Johnson,

Associate Secretary of the Board.

[FR Doc. 82-1003 Filed 1-14-92; 8:45 am)
BILLING CODE €210-01-F

Board of Governors of the Federal Reserve
System, January 9, 1992,

Jennifer J. Johnson,

Associate Secretary of the Board.

[FR Doc. 92-1004 Filed 1-14-92; 8:45 am}
BILLING CODE 6210-01-F

Mid-Missouri Bancshares, Inc., et al;
Formations of; Acquisitions by; and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied for the Board's approval
under section 3 of the Bank Holding
Company Act (12 U.S.C. 1842) and §
225.14 of the Board's Regulation Y (12
CFR 225.14) to become a bank holding
company or to acquire a bank or bank
holding company. The factors that are
considered in acting on the applications
are set forth in section 3(c) of the Act (12
U.S.C. 1842(c)).

Each application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing to the
Reserve Bank or to the offices of the
Board of Governors. Any comment on
an application that requests a hearing
must include a statement of why a
written presentation would not suffice in
lieu of a hearing, identifying specifically
any questions of fact that are in dispute
and summarizing the evidence that
would be presented at a hearing.

Unless otherwise noted, comments
regarding each of these applications
must be received not later than February
5, 1992.

A. Federal Reserve Bank of St. Louis
(Randall C. Sumner, Vice President) 411
Locust Street, St. Louis, Missouri 63166:

1. Mid-Missouri Bancshares, Inc.,
Nevada, Missouri; to acquire 100 percent
of the voting shares of Tri-County State
Bank, El Dorado Springs, Missouri.

C. Federal Reserve Bank of Dallas (W.
Arthur Tribble, Vice President) 400
South Akard Street, Dallas, Texas 75222:

1. CBH, Inc., Wilmington, Delaware;
to become a bank holding company by
acquiring 100 percent of the voting
shares of Charter National Bank-
Colonial, Houston, Texas, and Charter
National Bank-Houston, Houston,
Texas.

2. Minden Bancshares, Inc., Minden,
Louisiana; to merge with Webster
Bancshares, Inc., Minden, Louisiana,
and thereby indirectly acquire Webster
Bank & Trust Company, Minden,
Louisiana.

FEDERAL TRADE COMMISSION
[FILE No. 891-0048]

Debes Corp., et al.; Proposed Consent
Agreement With Analysis To Aid
Public Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed consent agreement.

SUMMARY: In settlement of aileged
violations of Federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement, accepted subject to final
Commission approval, would prohibit,
among other things, six Rockford,
Illinois-area nursing homes and two
corporations that own and operate
nursing homes from entering into
agreements to boycott temporary nurse
registries or to fix prices charged by
such registries. In addition, the order
would prohibit, for ten years, any
agreement with any other respondent to
purchase or use the services of any
particular temporary nurse registry.
DATES: Comments must be received on
or before March 16, 1992.

ADDRESSES: Comments should be
directed to: FTC/Office of the Secretary,
room 159, 6th St. and Pa. Ave., NW,,
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:

C Steven Baker, Chicago Regional
Office, Federal Trade Commission, 55
East Monroe St., suite 1437, Chicago, IL
60603. (312) 353-4423.

SUPPLEMENTARY INFORMATION: Pursuant
to section 6(f) of the Federal Trade
Commission Act, 38 Stat. 721, 15 U.S.C.
46 and § 2.34 of the Commission’s Rules
of Practice (16 CFR 2.34), notice is
hereby given that the following consent
agreement containing a consent order to.
cease and desist, having been filed with
and accepted, subject to final approval,
by the Commission, has been placed on
the public record for a period of sixty
(60) days. Public comment is invited.
Such comments or views will be
considered by the Commission and will
be available for inspection and copying
at its principal office in accordance with
§ 4.9(b)(6)(ii) of the Commission’s Rules
of Practice (16 CFR 4.9(b)(6)(ii)).

The Federal Trade Commission
having initiated an investigation of
certain acts and practices of Debes
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Corporation, a corporation, Alama
Nelson Manor, Inc., a corporation, Park

. Strathmoor Corporation, a corporation,
Beverly Enterprises, Inc., a corporation,
and its subsidiary, Beverly Enterprises—
Hlinois, Inc., Fairview Plaza Limited
Partnership, a limited partnership, doing
business as Fairview Plaza Nursing
Home, The Neighbors, Inc., a
corporation, and Yorkdale Health
Center, Inc., a corporation (hereinafter
sometimes referred to as “Debes,”
“Alma Nelson,” “Park Strathmoor,”
“Beverly,” *Beverly-1llinois,” “Fairview
Plaza,” “Neighbors” and “Yorkdale”
respectively, or as “propesed
respondents,” collectively), and it now
appearing that proposed respondents
are willing to enter into an agreement
containing an order to cease and desist
from engaging in the acts and practices
being investigated,

It is Hereby Agreed by and between
proposed respondents and their duly
authorized attorneys, and counsel for
the Federal Trade Commission that:

1. Proposed respondents are
corporations or partnerships organized,
existing, and doing business under and
by virtue of the laws of the States of
llinois, Delaware or California, with
their offices and principal places of
business located at the addresses listed
below.

2. Proposed respondents admit all the
jurisdictional facts set forth in the draft
of complaint here attached.

3. Proposed respondents waive:

(a) Any further procedural steps;

(b) The requirement that the
Commission’s decision contain a
statement of findings of fact and
conclusions of law:

(c) All rights to seek judicial review or
otherwise to challenge or contest the
validity of the order entered pursuant to
this agreement; and

{d) Any claim under the Equal Access
to Justice Act.

4. This agreement shall not become
part of the public record of the
proceeding unless and until it is
accepted by the Commission. If this
agreement is accepted by the
Commission it, together with the draft of
complaint contemplated thereby, will be
placed on the pubic record for a period
of sixty {60) days and information in
respect thereto publicly released. The
Commission thereafter may either
withdraw its acceptance of this
agreement and so notify proposed
respondents, in which event it will take
such action as it may consider
appropriate, or issue and serve its
complaint (in such form as the
circumstances may require) and
decision, in disposition of the
proceeding.

5. This agreement is for settlement
purposes only and does not constitute
an admission by proposed respondents
that the law has been violated as
alleged in the draft of complaint here
attached.

6. This agreement contemplates that,
if it is accepted by the Commission, and
if such acceptance is not subsequently
withdrawn by the Commission pursuant
to the provisions of § 2.34 of the
Commission's Rules, the Commission
may, without further notice to proposed
respondents, (1) issue its complaint
corresponding in form and substance
with the draft of complaint here
attached and its decision containing the
following order to cease and desist in
disposition of the proceeding, and (2)
make information public with respect
thereto. When so entered, the order to
cease and desist shall have the same
force and effect and may be altered,
modified, or set aside in the same
manner and within the same time
provided by statute for other orders. The
order shall become final upon service.
Delivery by the U.S. Postal Service of
the complaint and decision containing
the agreed-to order to proposed
respondents’ addresses as stated in this
agreement shall constitute service.
Proposed respondents waive any right
they may have to any other manner of
service. The complaint may be used in
construing the terms of the order, and no
agreement, understanding,
representation, or interpretation not
contained in the order or the agreement
may be used to vary or contradict the
terms of the order.

7. Proposed respondents have read the
proposed complaint and order
contemplated hereby. They understand
that once the order has been issued,
they will be required to file one or more
compliance reports showing that they
have fully complied with the order.
Proposed respondents further
understand that they may be liable for
civil penalties in the amount provided
by law for each violation of the order
after it becomes final.

Order
L

For purposes of this order, the
following definitions shall apply:

(A) Person means any individual,
partnership, association, company, or
corporation, and includes any trustee,
receiver, assignee, lessee, or personal
representative of any person herein
defined.

(B) Debes means the Debes
Corporation, a corporation organized,
existing and doing business under and
by virtue of the laws of the State of

Illinois, with its principal office located
at 6122 Mulford Village Drive, Rockford,

Hllinois 61107, as well as its officers,

directors, employees, agents,
subsidiaries, divisions, successors and
assigns.

(C) Park Strathmoor means Park

" Strathmoor Corporation, a corporation

organized, existing and doing business
under and by virtue of the laws of the

.State of Illinois, with its principal office

located at 5668 Strathmoor, Rockford,
Illinois 61107, as well as its officers,
directors, employees, agents,
subsidiaries, divisions, successors and
assigns.

(D) Alma Nelson means Alma Nelson
Manor, Inc., a corporation organized,
existing and doing business under and
by virtue of the laws of the State of
Illinois, with its principal office located
at 550 S. Mulford Rd., Rockford, Illinois
61107, as well as its officers, directors,
employees, agents, subsidiaries,
divisions, successors and assigns.

(E) Beverly means Beverly
Enterprises, Inc., a corporation
organized, existing and doing business
under and by virtue of the laws of the
State of Delaware, with its principal

* office located at 155 Central Shopping

Center, Fort Smith, Arkansas 72903, as
well as its officers, directors, employees,
agents, subsidiaries, divisions,
successors and assigns.

(F) Beverly-Illinois means Beverly
Enterprises—Illinois, Inc., a corparation
organized, existing and doing business
under and by virtue of the laws of the
State of California, with its principal
office located at 155 Central Shopping
Center, Fort Smith, Arkansas 72903, as
well as its officers, directors, employees,
agents, subsidiaries, divisions,
successors and assigns.

(G) Neighbors means The Neighbors,
Inc., a corporation organized, existing
and doing business under and by virtue
of the laws of the State of Illinois, with
its principal office located at 811 W.
Second, P.O. Box 585, Byron, lilinois
61010, as well as its officers, directors,
employees, agents, subsidiaries,
divisions, successors and assigns.

(H) Fairview Plaza means the
Fairview Plaza Limited Partnership,
doing business as the Fairview Plaza
Nursing Home, a limited partnership
organized, existing and doing business
under and by virtue of the laws of the
State of Illinois, with its principal place
of business located at 321 Arnold,
Rockford, lllinois 61108, and its principal
office located at 6600 N. Lincoln Ave.,
suite 300, Lincolnwood, Illinois 60645, as
well as its officers, directors, employees,
agents, subsidiaries, divisions,
successors and assigns.
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(1) Yorkdale means Yorkdale Health
Center, Inc., a corporation organized,
existing and doing business under and
by virtue of the laws of the State of
Illinois, with its principal office located
at 2313 N. Rockton Ave., Rockford,
Illinois 61103, as well as its officers,
directors, employees, agents,
subsidiaries, divisions, successors and
assigna,

{}) Temporary nurses registry means
any person that supplies nursing
personnel on a temporary basis.

(K) The Rockford area means the
counties of Winnebago, Boone, and Ogle
in the State of Illinois.

1L

It is ordered that each respondent
shall forthwith, directly, indirectly, or
through any corporate, or other device,
in or affecting commerce, as
“commerce” is defined in the Federal
Trade Commission Act, as amended,
cease and desist from:

A. Entering into, attempting to enter
into, organizing, adhering to or
maintaining any agreement,
understanding, or program with any
other purchaser or user of nursing
services to:

1. Refuse, or threaten to refuse, to use
the services of any temporary nurses
registry; or

2. Fix, stabilize, or otherwise interfere
or tamper with the prices charged by
any temporary nurses registry;

B. For a period of five (5) years after
the date this order becomes final,
communicating to any other respondent
any information concerning its own or
any other nursing home’'s intention or
decision to use, refuse to use, to threaten
to refuse to use the services of any
temporary nurses registry for any
nursing home in the Rockford area.

C. For a period of ten (10) years after
the date this order becomes final,
agreeing with any other respondent to
purchase or use the services of a
particular temporary nurses registry or
of a particular group of temporary
nurses registries.

i

Provided, however, that this order
shall not prohibit any agreement solely
between any individual respondent and
any entity or entities that control or are
controlled by that respondent;

Provided further, that section I1 (A)
and (B) of this order shall not be
construed to prohibit respondents from
entering any agreement that is
reasonably necessary for the formation
or operation of a joint venture that is
lawful under the antitrust laws, except a
joint venture prohibited by Section II{C}
of this order; and

Provided further, that as to
respondent Beverly Enterprises, Inc.,
this order shall apply only to conduct or
practices in or affecting the sale of
temporary nurses’ services to nursing
home facilities in the State of Illinois.

1V

It is further ordered that each
respondent shall:

A. Within thirty (30) days after the
date this order becomes final, distribute
a copy of the complaint and order to:

1. Each of its directors and officers or,
in the case of Fairview Plaza, general
partners, and to each of its nursing home
administraters and directors of nursing
employed by facilities in the Rockford
ares;

2. The lllinois Health Care
Association, the Rockford Chapter of the
Illinois Health Care Association, the
Extended Care Nursing Association and
every member of the Directors of
Nursing Council of the Illinois Health
Care Association;

3. Each temporary nurses registry
from which it has purchased services for
any nursing home facility located in the
Rockford area since January 1988.

B. Within sixty (60) days after this
order becomes final, and annually
thereafter for a period of three (3) years
on the anniversary date on which this
order becomes final, and at any time the
Commission, by written notice, may
require, file a verified written report
with the Commission setting forth in
detail the manner and form in which the
respondent has complied and is
complying with this order.

C. Notifying the Commission at least
thirty (30) days prior to any proposed
change in respondent, such as
dissolution, assignment or sale resulting
in the emergence of a successor
corporation, the creation or dissolution
of subsidiaries, or any other change in
the respondent that may affect its
compliance obligations arising out of
this order.

Analysis of Proposed Consent Orders to
Aid Public Comment

The Federal Trade Commission has
accepted, subject to final approval, five
identical agreements from eight
proposed respondents to proposed
consent orders. The agreements are
from: (1) Debes Corporation, Alma
Nelson Manor, Inc., and the Park
Strathmoor Corporation; {2) Beverly
Enterprises, Inc., and its subsidiary,
Beverly Enterprises—Illinois, Inc.; (3)
Fairview Plaza Limited partnership, a
limited partnership, doing business as
Fairview Plaza Nursing Home; (4) The
Neighbors, Inc.; and {5) Yorkdale Health
Center, Inc.

The proposed consent orders have
been placed on the public record for
sixty (60) days for reception of
comments by interested persons.
Comments received during this period
will become part of the public record.
After sixty (60) days, the Commission
will decide whether it should withdraw
from the agreements or make final the
agreements’ proposed orders.

The Complaints

Complaints prepared for issuance
along with the proposed orders allege
that the proposed respondents have
violated Section 5 of the Federal Trade
Commission Act by combining or
conspiring with each other to conduct a
boycott of a nurses registry in the
Rockford area. (“The Rockford area”
means the counties of Winnebago,
Boone, and Ogle in the State of lllinois.}
The complaints also allege the proposed
respondents threatened to boycott other
registries operating in the Rockford area
and otherwise attempted to restrain
competition among themselves in the
hiring of temporary Certified Nursing
Assistants, known as CNA'’s.

All of the proposed respondents are,
or have been, engaged in the business of
owning or operating nursing homes, also
known as long-term health care
facilities, within the Rockford area.
Except to the extent that competition
has been restrained as alleged in the
complaints, the respondents have been
and, with the exception of Beverly
Enterprises—Illinois, Inc. are now in
competition among themselves and with
other providers of nursing home services
in the Rockford area.

Nurses registries, sometimes referred
to as "temporary nurses registries” or
“nursing pools” supply nursing
personnel such as RN's (Registered
Nursges), LPN's (Licensed Practical
Nurses), and CNA's (Certified Nursing
Assistants) on a temporary basis to
nursing homes. Absent restraints on
competition, nurses registries compete
among themselves to provide temporary
nursing services at the price and quality
nursing homes desire. Competition
among nursing homes for temporary
nursing services ensures an adequate
supply of quality nurses.

The proposed complaints allege that
in October 1988, one of the nurses
registries serving the Rockford area, the
Alpha Christian Registry (“Alpha
Christian”), announced a substantial
increase in its prices to nursing homes
for temporary CNA services. The
proposed respondents discussed the
new Alpha Christian prices and the
prices of the other nurses registries in
the Rockford area at meetings
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throughout November and December
1988. The proposed respondents agreed
to and did send letters to Alpha
Christian stating that they would not use
Alpha Christian temporary CNA's due
to excessive prices. The proposed
respondents also did in fact cease using
temporary CNA'’s supplied by Alpha
Christian. After boycotting Alpha
Christian, the proposed respondents
further conspired to threaten to boycott
the other registries in the Rockford area,
and they communicated this threat by
sending copies of the letter they had
sent to Alpha Christian to the other
registries.

The complaints also allege that the
proposed Respondents’ conspiracy to
eliminate competition among the nursing
homes for temporary CNA services has
had the following effects, among others:

A. Restricting the supply of quality
CNA services by depressing the price of
such services;

B. Interfering in the process by which
individual providers of temporary CNA
services make independent decisions
regarding the price of such services; and

C. Limiting consumers’ access to the
price and quality of nursing services
they desire.

The Proposed Consent Order

The proposed order would prohibit
each proposed respondent from entering
into, attempting to enter into, organizing,
adhering to or maintaining any
agreement, understanding, or program
with any other purchaser or user of
nursing personnel services to:

1. Refuse, or threaten to refuse, to use
the services of any temporary nurses
registry; or

2. Fix, stabilize, or otherwise interfere
or tamper with the prices charged by
temporary nurses registries.

Except for a joint venture prohibited
by the proposed order, the proposed
respondents are not prohibited by the
order from engaging in any conduct or
entering any agreement that is ancillary
to and reasonably necessary for the
formation or operation of a joint venture
that would otherwise be lawful under
the antitrust laws.

The proposed order also prohibits, for
five (5) years, each proposed respondent
from communicating to any other
respondent any information concerning
its own or any other nursing home’s
intention or decision to refuse or to
threaten to refuse to use the services of
any temporary nurses registry at any
nursing home in the Rockford area.

Under the proposed order each
respondent shall, for a period of ten {10)
years, cease and desist from agreeing
with any other respondent to purchase
or use the gervices of a particular

temporary nurses registry or of a
particular group of temporary nurses
registries. The order, however, does not
prohibit agreements between any
individual respondent and any entity or
entities that control or are controlled by
that respondent. And, with regard to
Beverly Enterprises, Inc., the order
applies only to its conduct or practices
in or affecting the sale of temporary
nurses’ services to nursing home
facilities in the State of Illinois.

The order also requires each
respondent to distribute a copy of the
complaint and order to each of
respondent's directors, officers or
general partners and to each of its
nursing home administrators and
directors of nursing employed by
respondents at facilities in the Rockford
area. The proposed respondents must
also distribute copies of the complaint
and order to each temporary nurses
registry from which it has purchased
services, since January 1988, for any of
respondents’ facilities located in the
Rockford area. In addition, copies of the
complaint and order must be distributed
to the Illinois Health Care Asseciation,
the Rockford Chapter of the Illinois
Health Care Association, the Extended
Care Nursing Association and each
member of the Directors of Nursing
Council of the Illinois Health Care
Association.

The order also requires each
respondent to file a compliance report
within sixty (60) days after the order
becomes final, and annually thereafter
for a period of three (3) years and at any
time the Commission, by written notice,
may require. Each respondent would
also be required to notify the
Commission at least thirty {30) days
prior to any proposed change in itself
such as dissolution, assignment or sale
resulting in the emergence of a
successor corporation, the creatisn or
dissolution of subsidiaries, or any other
change in the respondent that may
affect its compliance obligauions arising
out of this order.

The purpose of this analysis is to
facilitate public comment on the
proposed order, and is not intended to
constitute an official interpretation of
the agreement and proposed order or to
modify its terms in any way.

The proposed consent order has been
entered into for settlement purposes
only and does not constitute an
admission by the proposed respondents
that the law has been violated as
alleged in the complaint.

Donald S. Clark,

Secretary.

{FR Doc. 82-1034 Filed 1-14-92; 8:45 am]
BILLING CODE 6750-01-M

[File No. 911-0118)

Mannesmann, A.G.; Proposed Consent
Agreement With Analysis To Aid
Public Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed consent agreement.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement, accepted subject to final
Commission approval, would permit,
among other things, a German company
to acquire Rapistan Corp., but would
require the respondent to divest the
Buschman Co. within 12 months to a
Commission approved buyer, and to
hold separate the assets in the interim. If
the divestiture is not completed within
12 months, the Commission would
appoint a trustee to complete the
divestiture. In addition, respondent
would be required for 10 years to obtain
Commission approval prior to acquiring
any business that manufactures and
sells in the United States certain
conveyor systems.

DATES: Comments must be received on
or before March 18, 1992.

ADDRESSES: Comments should be
directed to: FTC/Office of the Secretary,
room 159, 6th St., & Pa. Ave., NW.,
Wash., DC 20580.

FOR FURTHER INFORMATION CONTACT.
Ann Malester or Michael Moiseyev,
FTC/S-2308, Washington, DC 20580.
(202) 326-2582 or 326-3106.
SUPPLEMENTARY INFORMATION: Pursuant
to section 6{f) of the Federal Trade
Commission Act, 38 Stat. 721, 15 U.S.C.
46 and § 2.34 of the Commission’s Rules
of Practice (16 CFR 2.34), notice is
hereby given that the following consent
agreement containing a consent order to
divest, having been filed with and
accepted, subject to final approval, by
the Commission, has been placed on the
public record for a period of sixty (60)
days. Public comment is invited. Such
comments or views will be considered
by the Commission and will be
available for inspection and copying at
its principal office in accordance with

§ 4.9(b)(6)(ii} of the Commission’s Rules
of Practice (16 CFR 4.9(b)}{6)(ii)).

Agreement Containing Consent Order

The Federal Trade Commission
(“Commission") having initiated an
investigation of the proposed acquisition
by Mannesmann, A.G. of substantially
all of the assets of Rapistan Corp.
(“Rapistan”), a wholly owned subsidiary
of Lear Siegler Holdings Corp. (“LSH"),
and it now appearing that Mannesmann,
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A.G., hereinafter sometimes referred to
as “proposed respondent” or
“Mannesmann"”, is willing to enter into
an Agreement Containing Consent
Order (“agreement”) to divest all, or
substantially all, assets and the whole of
the share capital of The Buschman
Company (“Buschman"], to cease and
desist from certain acts, and to provide
for certain other relief,

It is hereby agreed by and between
Mannesmann, by its duly authorized
officer and its attorneys, and counsel for
the Commission That:

1. Proposed respondent is a
corporation organized, existing, and
doing business under and by virtue of
the laws of the Federal Republic of
Germany, with its office and principal
place of business at Mannesmannufer 2,
Postfach 55 01, 4000 Dusseldorf, 1, F.R.
Germany. Mannesmann’s wholly owned
subsidiary, Mannesmann Capital
Corporation (“MCC"), is a corporation
organized, existing, and doing business
under and by virtue of the laws of New
York, with its office and principal place
of business at 450 Park Avenue, 24th,
Floor., New York, New York 10022, MCC
does business in the United States.

2. Proposed respondent admits all the
jurisdictional facts set forth in the draft
of complaint hereto attached.

3. Proposed respondent waives:

(a) Any further procedural steps;

(b) The requirement that the
Commission’s decision contain a
statement of findings of fact and
conclusions of law;

(c) All rights to seek judicial review or
otherwise to challenge or contest the
validity of the order entered pursuant to
this agreement; and

(d) Any claim under the Equal Access
to Justice Act.

4. This agreement shall not become
part of the public record of the
proceedings unless and until it is
accepted by the Commission. If this
agreement is accepted by the
Commission it, together with the draft of
complaint contemplated thereby, will be
placed on the public record for a period
of sixty (60) days and information in
respect thereto publicly released. The
Commission thereafter may either
withdraw its acceptance of this
agreement and so notify the proposed
respondent, in which event it will take
such action as it may consider
appropriate, or issue and serve its
complaint (in such form as the
circumstances may require) and
decision, in disposition of the
proceeding.

5. This agreement is for settlement
purposes only and does not constitute
an admission by proposed respondent
that the law has been violated as

alleged in the draft of complaint hereto
attached. .

6. This agreement contemplates that,
if it is accepted by the Commission, and
if such acceptance is not subsequently
withdrawn by the Commission pursuant
to the provisions of § 2.34 of the
Commission’s Rules, the Commission
may, without further notice to proposed
respondent, (1) issue its complaint
corresponding in form and substance
with the draft of complaint hereto
attached, its decision containing the
following order to divest and cease and
desist, and for other relief in disposition
of the proceeding, and (2} make
information public with respect thereto.
When so entered, the order shall have
the same force and effect and may be
altered, modified, or set aside in the
same manner and within the same time
provided by statute for other orders. The
order shall become final upon service.
Delivery by the United States Postal
Service of the complaint and decision
containing the agreed-to order to
proposed respondent's address as stated
in this agreement shall constitute
service. Proposed respondent waives
any right it may have to any other
manner of service. The complaint may
be used in construing the terms of the
order, and no agreement, understanding,
representation, or interpretation not
contained in the agreement or the order
may be used to vary or contradict the
terms of the order.

7. Proposed respondent has read the
proposed complaint and order
contemplated hereby. Proposed
respondent understands that once the
order has been issued, it will be required
to file one or more compliance reports
showing it has fully complied with the
order. Proposed respondent further
understands that it may be liable for
civil penalties in the amount provided
by law for each violation of the order
after it becomes final.

Order
I

As used in this order, the following
definitions shall apply:

a. Mannesmann means Mannesmann,
A.G., its predecessors, successors and
assigns, partnerships, joint ventures,
companies, subsidiaries, divisions,
groups and affiliates that Mannesmann
A.G. controls, directly or indirectly, and
their respective directors, officers,
employees, agents and representatives,
Mannesmann A.G. controls, directly or
indirectly, and their respective
successors and assigns.

B. Acquisition means the acquisition
by MCC, a wholly-owned subsidiary of
Mannesmann, and Demag Acquisition

Corporation, 2 wholly owned subsidiary
of MCC, of substantially all of the assets
of Rapistan Corp., a wholly-owned
subsidiary of Lear Siegler Holdings
Corp.

C. The Buschman assets means all of
the share capital and all, or
substantially all, of the assets of The
Buschman Company, a wholly owned
subsidiary of MCC.

D. Conveyor systems means high
speed, light-to-medium duty unit
handling roller and belt conveyors for
distribution end uses that transport,
convey, divert, scan and sort cartons,
each of which generally weighs no more
than 75 pounds, at a rate of speed of no
less than 80 cartons per minute.

Il

It is ordered That:

A. Within twelve (12} months of the
date this order becomes final,
Mannesmann shall divest, absclutely
and in good faith, the Buschman assets.

B. Mannesmann shall divest the
Buschman assets only to an acquirer or
acquirers that receives the prior
approval of the Commission, and only in
a manner that receives the prior
approval of the Commission which
approvals shall not unreasonably be
withheld. The purpose of the divestiture
of the Buschman assets is to ensure the
continuation of the Buschman assets as
an ongoing, viable enterprise and to
remedy the lessening of competition
resulting from the proposed acquisition
as alleged in the Commission’s
complaint.

C. Mannesmann shall comply with all
terms of the Hold Separate Agreement
{(“Hold Separate”), attached hereto and
made a part hereof as appendix I. Said
Hold Separate shall continue to be in
effect until such time as the Hold
Separate provides.

D. Mannesmann shall take such
action as is necessary and reasonable to
maintain the viability and marketability
of the Buschman assets and shall not
cause or permit destruction, removal,
wasting, deterioration, or impairment of
any assets or businesses it may have to
divest except in the ordinary course of
business and except for ordinary wear
and tear. .

HI

It is further ordered That

A. If Mannesmann has not divested,
absolutely and in good faith and with
the Commission’s prior approval, the
Buschman assets as required by
paragraph II of this agreement,
Mannesmann shall consént to the
appointment by the Commission of a
trustee to divest the Buschman assets. In
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the event the Commission or the
Attorney General brings an action
pursuant to section 5 (7) of the Federal
Trade Commission Act, 15 U.S.C. 45 (1),
or any other statute enforced by the
Commission, Mannesmann shall consent
to the appointment of a trustee in such
action. Neither the appointment of a
trustee nor a decision not to appoint a
trustee under this paragraph shall
preclude the Commission or the
Attorney General from seeking civil
penalties or any other relief available to
it, including a court-appointed trustee,
pursuant to section 5(1) of the Federal
Trade Commission Act, or any other
statute enforced by the Commission, for
any failure by Mannesmann to comply
with this order.

B. If a trustee is appointed by the
Commission or a court pursuant to
paragraph IILA of this order,
Mannesmann shall consent to the
following terms and conditions
regarding the trustee's powers, duties,
authorities and responsibilities:

1. The Commission shall select the
trustee, subject to the consent of
Mannesmann, which consent shall not
be unreasonably withheld. The trustee
shall be a person with experience and
expertise in acquisitions and
divestitures.

2. The trustee shall, subject to the
prior approval of the Commission, have
the exclusive power and authority to
divest the Buschman assets.

3. The trustee shall have twelve (12)
months from the date of appointment to
accomplish the divestiture. If, however,
at the end of the twelve-month period
the trustee has submitted a plan of
divestiture or believes that divestiture
can be accomplished within a
reasonable time, the divestiture period
may be extended by the Commission or
by the court (in the case of a court-
appointed trustee). Provided, however,
the Commission may only extend the
trustee's divestiture period one time for
such reasonable time as the trustee may
request, not to exceed one (1) additional
year.

4. The trustee shall have full and
complete access to the personnel, books,
records and facilities related to the
Buschman assets, or any other relevant
information as the trustee may
reasonably request. Mannesmann shall
develop such financial or other
information as such trustee may
reasonably request and shall cooperate
with any reasonable request of the
trustee. Mannesmann shall take no
action to interfere with or impede the
trustee's accomplishment of the
divestiture. Any delays in divestiture
caused by Mannesmann shall extend
the time for divestiture under this

paragraph in an amount equal to the
delay, as determined by the Commission
or the court for a court-appointed
trustee.

5. Subject to Mannesmann's absolute
and unconditional obligation to divest at
no minimum price and the purpose of
the divestiture as stated in paragraph
ILB of this order, the trustee shall use
his or her best efforts to negotiate the
most favorable price and terms
available with each prospective acquirer
of the Buschman assets. The divestiture
shall be made in the manner set out in
paragraph II; provided, however, if the
trustee receives bona fide offers from
more than one prospective acquirer or
acquirers, and if the Commission
approves more than one such proposed
acquirer, the trustee shall divest to the
acquirer selected by Mannesmann from
among those approved by the
Commission.

6. The trustee shall serve, without
bond or other security, at the cost and
expense of Mannesmann, on such
reasonable and customary terms and
conditions as the Commission or a court
may set. The trustee shall have authority
to employ, at the cost and expense of
Mannesmann, such congultants,
accountants, attorneys, investment
bankers, business brokers, appraisers,
and other representatives and assistants
as are reasonably necessary to carry out
the trustee’s duties and responsibilities.
The trustee shall account for all monies
derived from the sale and all expenses
incurred. After approval by the
Commission or, in the case of a court-
appointed trustee, by the court, of the
account of the trustee, including fees for
his or her services, all remaining monies
shall be paid at the direction of
Mannesmann and the trustee’s power
shall be terminated. The trustee’s
compensation shall be based at least in
significant part on a commission
arrangement contingent on the trustee’s
divesting the Buschman assets.

7. Mannesmann shall indemnify the
trustee and hold the trustee harmless
against any losses, claims, damages,
liabilities, or expenses arising out of, or
in connection with, the performance of
the trusteeship, including all reasonable
fees of counsel and other expenses
incurred in connection with the
preparation for or defense of any claim,
whether or not resulting in any liability,
except to the extent that such liabilities,
claims, or expenses result from
misfeasance, negligence, willful or
wanton acts, or bad faith by the trustee.

8. Within sixty (60) days after
appointment of the trustee, and subject
to the prior approval of the Commission
or, in the case of a court-appointed-
trustee, of the court, Mannesmann shall

execute a trust agreement that transfers
to the trustee all rights and powers
necessary to permit the trustee to effect
the divestiture in accordance with this
order.

9. If the trustee ceases to act or fails to
act diligently, a substitute trustee shall
be appeinted in the same manner as
provided in paragraph IIL.A of this order.

10. The Commission or, in the case of
a court-appointed trustee, the court may
on its own initiative or at the request of
the trustee issue such additional orders
or directions as may be necessary or
appropriate to accomplish the
divestiture in accordance with this
order.

11. The trustees shall have no
obligation or authority to operate or
maintain theé Buschman assets.

12. The trustee shall report in writing
to Mannesmann and to the Commission
every thirty (30) days concerning the
trustee’s efforts to accomplish
divestiture.

v

It is further ordered That, within sixty
(60) days after the date this order
becomes final and every sixty (60) days
thereafter until Mannesmann has fully
complied with the provisions of
paragraphs II and III of this order,
Mannesmann shall submit to the
Commission a verified written report
setting forth in detail the manner and
form in which it intends to comply, is
complying, or has complied with those
provisions. Mannesmann shall include
in its compliance reports, among other
things that are required from time to
time, a full description of substantive
contacts or negotiations for the
divestiture, including the identity of all
parties contacted. Mannesmann also
shall include in its compliance reports
copies of all written communications to
and from such parties, all internal
memoranda, and all reports and
recommendations concerning
divestiture.

\Y

1t is further ordered That, for a period
commencing on the date this order
becomes final, and continuing for ten
(10) years, Mannesmann shall cease and
desist from acquiring, without the prior
approval of the Federal Trade
Commission, directly or indirectly,
through subsidiaries, partnerships, or
otherwise, any interest in, assets of, or
the whole or any part of the stock or
share capital of, any person or business
that is engaged in the manufacture and
sale in the United States of conveyor
systems. One year from the date this
order becomes final and annually
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thereafter for nine years on the
anniversary date of this order,
Mannesmann shall file with the
Secretary of the Federal Trade
Commission a verified written report of
its compliance with this paragraph.

Vi

It is further ordered That, if, in the
absence of an acquisition agreement
with an entity that neither owns nor
operates nor has any interest in assets
located in the United States, engaged in
the manufacture or sale of conveyor
systems (hereinafter “acquired entity”),

Mannesmann announces its intention to -

acquire or commences an acquisition of,
any interest in the acquired entity and,
before Mannesmann obtains sufficient
control of the acquired entity to prevent
an acquisition by the acquired entity,
such acquired entity acquires any of the
outstanding stock or share capital of, or
any other interest in assets used for the
manufacture and sale of conveyor
systems (hereinafter “third entity”), or
said acquired entity acquires any assets
used in the manufacture and sale of
conveyor systems, if approval of such
acquisition would be required pursuant
to paragraph V, Mannesmann may, in
lieu of obtaining prior approval of such
acquisition under paragraph V in this
order, comply with each of the
requirements of this paragraph VI of this
agreement. In order to make such an
acquisition without obtaining the
Cemmission’s prior approval pursuant to
paragraph V, Mannesmann shall:

(A) Notify the Commission as soon as
practicable, and in any event, within
three (3) days of Mannesmann's learning
of the acquisition by the acquired entity
of any interest in a third entity, as
described in paragraph VI of this order.
Such notification shall follow the format
for filings set forth in the appendix to
part 803 of title 18 of the Code of Federal
Regulations, as amended. Such
notification shall be in addition to any
reporting, waiting period, and other
requirements applicablie to the
transaction under section 7A of the
Clayton Act, 15 U.S.C. 18a and the
Commission’s Premerger Reporting
Rules promulgated thereunder, 16 CFR
parts 801, 802, 803.

(B} In the case where the acquired
entity acquired assets used in the
manufacture and sale of conveyor
systems, Mannesmann shall comply
with all terms of the Hold Separate,
attached to this order and made a part
hereof, Said Hold Separate shall take
effect as soon as Mannesmann has
sufficient control over the acquired
entity to satisfy the terms of the Hold
Separate and shall continue in effect
until such time as Mannesmann has

divested all the conveyor systems assets
acquired by the acquired entity or until
such other time as the Hold Separate
provides. In the case where the acquired
entity acquired stock or share capital of
the third entity, as soon as Mannesmann
has sufficient control over the acquired
entity to do so, Mannesmann shall place
all stock and share capital of the third
entity in a non-voting trust until said
stock or share capital is divested.

(C) Within three (3) months of the
date when Mannesmann has sufficient
control over the acquired entity to divest
assets, stock or share capital of the
acquired entity, Mannesmann shall:

1. In the case where the acquired
entity acquired stock or share capital of
the third entity, divest, absolutely and in
good faith, the stock or share capltal of
the third entity; or A

2. In the case where the acquired
entity acquired assets vsed in the
manufacture and sale of conveyor
systems, divest, absolutely and in good
faith, all the conveyor systems assets of
the acquired entity and also divest such
additional ancillary assets and effect
such arrangements that are necessary to
assure the viability and competitiveness
of the conveyor systems assets of the
acquired entity.

(D) Mannesmann shall divest the °
stock or share capital of the third entity
or the conveyor systems assets of the
acguired entity only to an acquiring
entity or entities that receive the prior
approval of the Commission and only in
a manner that receives the prior
approval of the Commission. In the case
where the acquired entity acquired
assets used in the manufacture and sale
of conveyor systems, Mannesmann shall
demonstrate the viability and
competitiveness of the conveyor
systems assets of the acquired entity in
its application for approval of a
proposed divestiture. The purpose of the
divestiture is to ensure the continuation

_ of the assets as ongoing, viable

businesses engaged in the manufacture
and sale of conveyor systems, and to
remedy any lessening of competition
resulting from the acquisition.

(E) In the case where the acquired
entity acquired assets used in the
manufacture and sale of conveyor
systems, Mannesmann shall take such
action as is necessary to maintain the
viability, competitiveness and
marketability of the conveyor systems
assets of the acquired entity and shall
not cause or permit the destruction,
removal or impairment of any assets or
businesses it may have to divest except
in the ordinary course of business and
except for ordinary wear and tear.

(F) If Mannesmann has not divested,
absolutely and in good faith and with
the Commission's prior approval, the
stock or share capital of the third entity
or the conveyor systems assets of the
acquired entity within three (3) months
of the date when Mannesmann has
sufficient control over the acquired
entity to divest assets, stock or share
capital of the acquired entity,
Mannesmann shall consent to the
appointment by the Commission of a
trustee to divest:

1."The stock or share capital of the
third entity; or

2. The conveyor systems assets of the
acquired entity and to divest such
additional ancillary assets of the
acquired entity and effect such
arrangements that may be necessary to

‘assure the viability and competitiveness

of the conveyor systems assets of the
acquired entity.

(G) In the event the Commission or
the Attorney General brings an action
pursuant to section 5(/) of the Federal
Trade Commission Act, as amended, 15
U.S.C. 45(/}, or any other statute
enforced by the Commission,
Mannesmann shall consent to the
appointment of a trustee in such action.
Neither the appointment of a trustee nor
a decision not to appoint a trustee under
this paragraph shall preclude the
Commission or the Attorney General
from seeking civil penalties or any other
relief available to it, including a court-
appointed trustee, pursuant to section
5({/) of the Federal Trade Commission
Act, or any other statute enforced by the
Commission, for any failure by
Mannesmann to comply with this order.

(H) If a trustee is appointed by the
Commission or a court pursuant to
paragraph VL(F) of this order,
Mannesmann shall consent to the terms
and conditions regarding the trustee’s
powers, authorities, duties and
respongibilities set out in paragraph
IILB. of this order. Provided, however,
that each reference to “the Buschman
assets” in paragraph IIL.B. of this order
shall, for the purposes of this paragraph
VI, mean either the “stock or share
capital of the third entity” or the
“conveyor systems assets of the
acguired entity.”

VII
1t is further ordered That, for the
purposes of determining or securing

compliance with this order, and subject
to any legally recognized privilege, upon

- written request and on reasonable

notice to Mannesmann made to MCC,
Mannesmann shall permit any duly
authorized representatives of the
Commission:
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A. Access, during office hours and in
the presence of counsel, to inspect and
copy all books, ledgers, accounts,
correspondence, memoranda and other
records and documents in the
possession or under the control of
Mannesmann relating to any matters
contained in this consent order; and

B. Upon five (5) days notice to
Mannesmann, and without restraint or
interference from Mannesmann, to
interview officers or employees of
Mannesmann, who may have counsel
present, regarding such matters.

VIII

It is further ordered That
Mannesmann shall notify the
Commission at least thirty (30) days

_prior to any change that may affect
“compliance obligations arising out of the
consent order, including but not limited

to, any change in the corporation such
as dissolution, assignment, or sale,
resulting in the emergence of a
successor corporation, the creation or
dissolution of subsidiaries, and any
other change.

Appendix I
Hold Separate Agreement

This Hold Separate Agreement {*Hold
Separate’) is by and among Mannesmann,
A.G. ("Mannesmann" as defined in
paragraph I of the proposed order), a
eorporation organized, existing, and doing
business under and by virtue of the laws of
the Federal Republic of Germany, with its
office and principal place of business at
Mannesmann, 2, Postfach §5 01, 4000
Dusseldorf, 1; F.R. Germany; Mannesmann’s
wholly owned subsidiary, Mannesmann
Capital Corporation (“MCC"), with its offices
and principal place of business at 450 Park
Avenue, 24th Floor, New York, N.Y. 10022,
which does business in the United States;
and the Federal Trade Commission
(“Commission”), an independent agency of
the United States Government, established
under the Federal Trade Commission Act of
1914, 15 U.S.C. 41, et seq, (collectively, the
“parties”).

Premises

Whereas, on June 28, 1991, MCC, a wholly-
owned subsidiary of Mannesmann, and
Demag Acquisition Corporation, a wholly-
owned subsidiary of MCC, entered into an
agreement of purchase and sale with Lear
Siegler Holdings, Corp. (“LSH") to acquire
substantially all of the assets of Rapistan
Corp. (“Rapistan”), LSH's wholly-owned
indirect subsidiary (“acquisition”); and

Whereas, Rapistan, with its principal office
and place of business located at 507
Plymouth Avenue, NE., Grand Rapids,
Michigan 49505, manufacturers and sells,
among other things, conveyor systems, as
degned in paragraph I of the proposed order;
an

Whereas, The Buschman Company
(“Buschman"), with its principal office and
place of business located at 10045

International Boulevard, Cincinnati, Ohio
45246, manufacturers and sells, among other
things, conveyor systems, as defined in
paragraph I of the proposed order, and is a
wholly owned subsidiary of MCC; and

Whereas, the Commission is now
investigating the acquisition to determine
whether it would violate any of the statutes
enforced by the Commission; and

Whereas, if the Commission accepts the
attached agreement containing consent order
(“agreement"), the Commission must place it
on the public record for a period of at least
sixty {60) days and may subsequently
withdraw such acceptance pursuant to the
provisions of § 2.34 of the Commission’s
Rules; and

Whereas, the Commission is concerned
that if an understanding is not reached,
preserving the status quo ante of
Mannesmann's conveyor systems, as defined
in paragraph I of the proposed order, which it
operates through Buschman, during the
period prior to the final acceptance and
issuance of the order by the Commission
{after the 60-day public comment period),
divestiture resulting from any proceeding
challenging the legality of the acquisition
might not be possible, or might be less than
an effective remedy; and

Whereas, the Commission is concerned
that if the acquisition is consummated, it will
be necesary to preserve the Commission’s
ability to require the divestiture of the
Buschman assets, as defined in paragraph I of
the proposed order, and the Commission’s
right to have Buschman continued as a viable
competitor; and

Whereas, the purpose of the Hold Separate
and the agreement is to:

1. Preserve Buschman as a viable, ongoing,
independent manufacturer and supplier of
conveyor gystems, as defined in the order,
pending divestiture of the Buschman assets
as defined in paragraph 1 of the proposed
order,

2. Remedy any anticompetitive effects of
the Acquisition,

3. Preserve the Buschman assets as viable,
ongoing assets engaged in the same business
in which they are presently employed
pending divestiture; and

Whereas, Mannesmann's entering into this
Hold Separate shall in no way be construed
as an admission by Mannesmann that the
acquisition is illegal; and

Whereas, Mannesmann understands that
no act or transaction contemplated by this
Hold Separate shall be deemed immune or
exempt from the provisions of the antitrust
laws or the Federal Trade Commission Act
by reason of anything contained in this
agreement.

Now, therefore, the parties agree, upon the
understanding that the commission has not
yet determined whether the acquisition will
be challenged, and in consideration of the
Commission’s agreement that, at the time it
accepts the agreement for public comment it
will grant early termination of the Hart-Scott-
Rodino waiting period, and unless the
Commission determines to reject the consent
agreement, it will not seek further relief from
Mannesmann with respect to the acquisition,
except that the Commission may exercise
any and all rights to enforce this hold

separate and the agreement to which it is
annexed and made a part thereof, and in the
event the required divestiture is not
accomplished, to appoint a trustee to seek

divestiture of Buschman pursuant to the

agreement, as follows:

1. Mannesmann agrees to execute and be
bound by the attached agreement.

2. Mannesmann agrees that from the date
this Hold Separate is accepted until the
earlier of the dates listed below in
subparagraphs 2(a) through 2(c), it will
comply with the provisions of this Hold
Separate:

a. Three (3) business days after the
Commission withdraws its acceptance of the
consent agreement pursuant to the provisions
of § 2.34 of the Commission’s Rules;

b. 120 days after publication in the Federal
Register of the proposed order, unless by that
date the Commission has issued its order in
disposition of this proceeding; or .

c. The day after the divestiture obligations
required by the proposed order have been
satisfied.

3. Mannesmann currently operates
Buschman as an indirect, wholly-owned
subsidiary, and as a direct wholly-owned
subsidiary of MCC. Buschman management
reports to The Buschman Company Board of
Directors (“Buschman Board'). The
Buschman Board is a five member body
which consists of the following individuals:
Michael D. Green, John Slater, Klaus
Kirchesch, Dr. Helmut Noack, and Wolfgang
Vogl. Dr. Helmut Noack and Wolfgang Vogl
are current Mannesmann Demag A.G. officers
having direct operational responsibility for
Mannesmann’s worldwide belt and roller
conveyor business, and they will have
responsibility for the operation of the
Rapistan assets once the acquisition has been
completed. Therefore, in order to ensure the
complete independence and viability of
Buschman and to assure that no competitive
information is exchanged between Buschman
and any of the other conveyor operations of
Mannesmann, Mannesmann will hold
Buschman's assets and businesses separate
and apart on the following terms and
conditions:

a. Buschman, as it is presently constituted,
shall be held separate and apart and shall be
operated independently of Mannesmann
{(meaning here and hereinafter, Mannesmann
excluding Buschman); provided however that
Mannesmann may exercise only such
direction and control over Buschman as is
necessary to assure compliance with this
Hold Separate, agreement, and order.

b. Mannesmann shall not exercise direction
or control over, or influence directly or
indirectly, Buschman or any of its operations
or businesses; provided, however, that
Mannesmann may exercise only such
direction and control over Buschman as is
necessary to assure compliance with this
Hold Separate, agreement, and order.

¢. Mannesmann shall take such action as is
necessary and reasonable to maintain the
viability and marketability of the Buschman
assets and shall not cause or permit the
destruction, removal, wasting, deterioration,
or impairment of any assets or businesses it
may have to divest except in the ordinary
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course of business and except for ordinary
wear and tear.

d. Within five (5) days of the date this Hold
Separate is accepted by the Commission,
Mannesmann shall remove Dr. Helmut Noack
and Wolfgang Vogl from the Buschman Board
and appoint Johann Lottner, Director of the
accounting department for Mannesmann
Demag, and John P. Dunn, a partner with
Jones, Day, Reavis & Pogue, neither of whom
have any present responsibilities for the
management of any of Mannesmann's
conveyor systems business in any part of the
world. Each Buschman Board member, who is
also a director, officer, employee, agent, or
representative of Mannesmann, shall enter
into a confidentiality agreement with
Mannesmann agreeing to be bound by the
terms and conditions of appendix A,
appended hereto.

e. The Buschman Board shall have
exclusive authority for managing Buschman.

f. The individuals on the Buschman Board
shall not be involved in any way in the
marketing, selling, manufacturing, or
management of Rapistan, or any other
business of Mannesmann involved in the
marketing, selling, manufacturing, or
management of conveyor assets. Each of
these individuals, the management of
Buschman, and Mannesmann’s directors,
officers, or employees responsible for the
operation or management of Rapistan and all
other Mannesmann conveyor assets will
receive the notification attached as appendix
A hereto.

8. If necessary to assure compliance with
the terms of this Hold Separate, the
agreement, and the order, Mannesmann may,
but is not required to, assign an individual to

Buschman for the purpose of overseeing such -

compliance (“on-site person”). The on-site
person shall have access to all officers and.
employees of Buschman and such records of
Buschman as he deems necessary and
reasonable to assure compliance. Such
individual shall enter into a confidentiality
agreement with Mannesmann agreeing to be
bound by the terms and conditions of
appendix A, appended hereto.

h..Except as required by law, and except to
the extent that niecessary information is
exchanged in the course of evaluating the
acquisition, defending investigations or
litigation, or negotiating agreements to divest
assets, Mannesmann shall not receive or
have access to, or the use of, any material
confidential information about Buschman or
the activities of the Buschman Board in
managing the busineas that is not in the
public domain. Nor shall the Buschman
Board, any individual member of the
Buschman Board, or the on-site person
receive or have access to, or the use of, any
material confidential information about
Mannesmann's conveyor assets or related
businesses or activities not in the public
domain. MCC may receive on a regular basis
from Buschman aggregate financial
information necessary and essential to allow
MCC to prepare United States consolidated
financial reports, tax returns, and personnel
reports. Such information, when consolidated
with data from other United States

operations of Mannesmann by MCC, may be .

made available to Mannesmann. “Material

confidential information,” as used herein,
means competitively sensitive or proprietary
information, not independently known to
Mannesmann from sources other than the
Buschman Board and includes, but is not
limited to, customer lists, price lists, bidding
lists, marketing methods, marketing plans,
sales plans, long range planning documents,
patents, technologies, processes, or other
trade secrets.

(i) Except as required by subparagraph (d)
above, Mannesmann shall not remove or
replace any member of the Buschman Board,
or the on-site person except as provided
below:

(i) Mannesmann may remove and replace
anycne for cause, death, disability, or
resignation from service with Mannesmann;

(ii) Mannesmann may remove any member
of the Buschman Board if a conflict of interest
develops in that member's role as a potential
purchaser of the Buschman Assets and that
role as a manager of Buschman;

{iii) Subject to the requirements of
paragraph 3 of the Hold Separate,
Mannesmann may replace any member of the
Buschman Board or officer of Buschman after
providing the Commission with sixty {60)
days advance written notice; and

(iv) Mannesmann may remove any
individual who interferes in any way with
Mannesmann's ability to comply with the
terms of this Hold Separate, the agreement,
or the order.

Provided, however, that each individual
newly appointed to the Buschman Board,
pursuant to this subparagraph must conform
to all terms and condition of this Hold
Separate,

(i) All earnings and profits of Buschman
shall be retained separately in Buschman
pending divestiture. Mannesmann shall
provide Buschman with sufficient working -
capital to operate at the current rate of
operation. :

(k) Should the Commission seek in any
proceeding to compel Mannesmann to divest
itself of the Buschman assets ag defined in
the proposed order, Mannesmenn shall not’
raise any objection based on the expiration
of the applicable Hart-Scott-Rodino Antitrust
Improvements Act waiting period or the fact
that the Commission has permitted the
acquisition. Mannesmann also waives ali
rights to contest the validity of this Hold
Separate.

4. To the extent that this Hold Separate or
agreement requires Mannesmann to take, or
prohibit Mannesmeann from taking, certain
actions which otherwise may be required or
prohibited by contract, Mannesmann shall
abide by the terms of the Hold Separate or
order and shall not assert as u defense such
contract requirements {n a civil penalty
action or any other action brought by the
Commission to enforce the terms of this Hold
Separate or order,

5, For the purpose of determining or
securing compliance with this Hold Separate,
subject to any legally recognized priviiege,
and upon written request with reasonable
notice to Mannesmann made to MCC, iis
principal office in the United States,
Mannesmann shall permit any duly
authorized representative or representatives
of the Commission:

(a) Access during the office of hours of
Mannesmann and in the presence of counael
to inspect and copy all books, ledgers,
accounts, correspondence, memoranda, and
other records and documents in the
possession or under the control of
Mannesmann relating to compliance with this
Hold Seperate;

(b} Upon five (5) days notice to
Mannesmann, and without restraint or
interference from Mannesmann, to interview
officers or employees of Mannesmann, who
may have counsel present, regarding any
such matters.

6. This Hold Separate shall not be binding
until approved by the Commission.

Appendix A

Notice of Divestiture and Requirement for
Confidentiality

Mannesmann, A.G., (“Mannesmenn’) has
entered into a Consent Agreement and Hold
Separate Agreement with the Federal Trade
Commission relating to the Divestiture of its
subsidiary, The Buschman Company
{"“Buschman"). Until after the Commission’s
Order becomes final and Buschman is
divested, it must be managed and maintained
as a separate, ongoing business, independent
of all other competing product lines of
Mannesmann. All competitive information
relating to Buschman must be retained and
maintained by the persons responsible for the
management of Buschman {including the
Buschman Board of Directors) on a
confidential basis and such persons shall be
prohibited from providing, discussing,
exchauging, circulating, or otherwise
furnishing any such information to or with

-any other person whose employment involves

any competing Mannesmann business,
including the operations of Rapistan Corp.
Similarly, all-such persons responsible for the
management of Mannesmann's competing
businesses shall be prohibited from .
providing, discussing, exchanging, circulating
or otherwise furnishing competitive

information about such businesses to or with

any person responsible for Buschman,

Any violation of the consent Agreement or
the Hold Separate Agreement, incorporated
by reference as part of the Consent Order,
subjects the violator to civil penalties and
other relief as provided by law.

Analysis of Proposed Consent Order to
Aid Public Comment

The Federal Trade Commission has
accepted an Agreement containing a
proposed Consent Order from
Mannesmann, A.G.

The proposed Consent Order has been
placed on the public record for sixty (60)
days for reception of comments by
interested persons. Comments received
during this period will become part of
the public record. After sixty (60} days,
the Commission will again review the
Agreement and the comments received
and will decide whether it should
withdraw from the Agreement or make
final the Agreement's proposed Order.
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The proposed Complaint alleges that
Mannesmann's acquisition of the assets
of Rapistan Corp., from Lear Siegler
Holdings Corp., would acquire a
dominant position that would result in
violation of section 7 of the Clayton Act
in the market for the manufacture and
sale of high speed, light to medium duty,
unit handling conveyor systems for use
in warehouse distribution. It also alleges
that the relevant geographic market is
the United States and that this market is
highly concentrated and that entry into
this market is extremely difficult. It
alleges that as a result of the
acquisition, competition between
Mannesmann and Rapistan would be
eliminated and the acquisition would
result in a highly-concentrated relevant
market, and the likelihood of collusion
in that market would be greatly
increased.

The proposed Agreement and Order
provides that Mannesmann may acquire
the Rapistan assets, but it must divest
either the voting securities or the assets
of its indirect wholly owned subsidiary,
The Buschman Company, to a third
party approved in advance by the
Commission within twelve (12) months.
If the divestiture is not completed within
twelve (12) months, the Commission will
appoint a trustee to complete the
divestiture. It also provides that for a
period of ten years, Mannesmann may
not acquire any interest in any other
firm in the relevant market without prior
approval from the Commission.

The anticipated competitive effect of
the proposed Order will be to assure
that competition will continue in the
United States market for the
manufacture and sale of high speed,
light to medium duty, unit handling
conveyor systems for use in warehouse
distribution.

The purpose of this analysis is to
facilitate public comment on the
proposed Order, and it is not intended to
constitute an official interpretation of
the Agreement and proposed Order or to
modify in any way their terms.

Donald S. Clark,
Secretary.

Concurring Statement of Commissioner
Deborah K. Owen in the Matter of
Mannesmann AG/Rapistan

{File No. 911-0110)

Based on the evidence available to the
Commission in this matter, [ have
concurred in the decision to accept this
consent agreement for public comment.
It appears that a combination of the two
parties in the market alleged in the
complaint could facilitate

anticompetitive price discrimination
against certain castomers.

[FR Doc. 92-1035 Filed 1-14-92; 8:45 am}
BILLING CODE 6750-01-M

Disclosure Requirements and
Prohibitions Concerning Franchising
and Business Opportunity Ventures

AGENCY: Federal Trade Commission.
ACTION: Grant of petition for exemption.

SUMMARY: On March 28, 1991 (58 FR
12533), the Commission published a
request for public comment on a petition
for exemption from the requirements of
its trade regulation rule entitled
“Disclosure Requirements and
Prohibitions Concerning Franchising and
Business Opportunity Ventures” that
had been filed by Mercedes-Benz of
North America, Inc. The Commission
now grants the petition and determines
that the provisions of 16 CFR part 436
shall not apply to the advertising,
offering, licensing, contracting, sale or
other promotion of motor vehicle
dealerships by Mercedes-Benz.

EFFECTIVE DATE: January 15, 1991.

FOR FURTHER INFORMATION CONTACT:
Craig Tregillus, Attorney, PC-H-238,
Federal Trade Commission,
Washington, DC 20580. {202) 326-2970.

SUPPLEMENTARY INFORMATION:
Order Granting Exemption

In the Matter of a Petition for
Exemption from the Trade Regulation
Rule Entitled “Disclosure Requirements
and Prohibitions Concerning Franchising
and Business Opportunity Ventures"
filed by Mercedes-Benz of North
America, Inc. (MBNA).

On March 26, 1991, the Commission
published a notice in the Federal -
Register soliciting comments on a
petition filed by MBNA. MBNA is a
wholly owned subsidiary of the
Daimler-Benz group, the sole authorized
U.S. importer and distributor of vehicles
and parts manufactured by Mercedes-
Benz Aktiengesellschaft of Stuttgart,
Germany. The petition sought an
exemption, pursuant to section 18(g) of
the Federal Trade Commission Act, from
coverage under the Commission's Trade
Regulation Rule entitled “Disclosure
Requirements and Prohibitions
Concerning Franchising and Business
Opportunity Ventures.”

In accordance with section 18(g), the
Commission conducted an exemption
proceeding under section 553 of the
Administrative Procedure Act, 5 U.S.C.
553, and invited public comment during
a 80-day period ending May 28, 1991.
After reviewing the petition and the

comments received, the Commission has
concluded that the Petitioner’s request
should be granted.

The statutory standard for exemption
requires the Commission to determine
whether application of the Trade
Regulation Rule to the person or class of
persons seeking exemption is
“necessary to prevent the unfair or
deceptive act or practice to which the
rule relates.” If not, an exemption is
warranted.

The abuses that the disclosure remedy
of the Franchise Rule is designed to
prevent are most likely to occur, as the
Statement of Basis and Purpose of the
Rule notes, in sales where three factors
are present:

(1) A potential investor with a relative
lack of business experience and
sophistication;

(2) Inadequate time for the investor to
review and comprehend the unique and
often complex terms of the franchise
agreement before making a major
financial commitment; and

(3) A significant information
imbalance in which the franchisee is
unable to obtain essential and relevant
facts known to the franchisor about the
investment.

The pre-sale disclosures required by
the Franchise Rule are designed to
negate the effect of any deceptive acts
or practices where these conditions are
present. The Rule provides investors
with the material information they need
to make an informed investment
decision in circumstances where they
might otherwise lack the resources,
knowledge, or ability to obtain the
information, and thus to protect
themselves from deception.

Where the conditions that create a
potential for deception in the sale of
franchises are not present, however, a
regulatory remedy designed to prevent
deception is unnecessary. Our review of
the record in this proceeding persuades
us that an exemption is warranted for
that reason. The Petitioner has shown
that the conditions that create a
potential for abuse are absent, and that
there is no likelihood of a pattern or
practice of unfair or deceptive acts or
practices in the appointment of its
automobile dealership franchises for
that reason.

The petition and public comment
demonstrate that potential Mercedes-
Benz dealers are and will continue to be
a select group of highly sophisticated
and experienced businessmen and
women; that they make very significant
investments; and that they have more
than adequate time to consider the
dealership offer and obtain information
about it before investing. We note in
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particular that Mercedes-Benz maintains
only about 400 dealers in the U.S,; that it
grants fewer than 25 new dealerships a
year, most resulting from the sale by
existing dealers of their dealerships; that
prospective Mercedes-Benz dealers
typically are established dealers for
other automobile manufacturers or
importers; that total Mercedes-Benz
dealership investments range from $1
million to $25 million; and that
applicants participate in a two- to three-
month approval process that includes
extensive information gathering and
exchange by the parties.

As a practical matter, investments of
this size and scope typically involve
knowledgeable investors, the use of
independent business and legal
advisors, and an extended period of
negotiation that generates the exchange
of information necessary to ensure that
investment decisions are the product of
an informed assessment of the potential
risks and benefits. The Commission has
reviewed the potential for unfair or
deceptive acts or practices in connection
with the licensing of motor vehicle
dealership franchises on four prior
occasions since 1980, and found no
evidence or likelihood of a significant
pattern or practice of abuse by any of
the Petitioners. If any such evidence
existg, it has not yet been brought to the
Commission's attention in this or any of
the prior proceedings.

Thus, both the record in this
proceeding and all prior experience to
date with other Franchise Rule
exemptions for automobile dealerships
support the conclusion that Petitioner's
licensing of new dealers accomplishes
what the Rule was intended to ensure.
The conditions most likely to lead to
abuses are not present in the licensing
of dealerships, and the process
generates sufficient information to
ensure that applicants will be able to
make an informed investment decision.
For these reasons, the Commission finds
that the application of the Franchise
Rule to Petitioner’s licensing of motor
vehicle dealer franchises is not
necessary to prevent the unfair or
deceptive acts or practices to which the
Rule relates.

Accordingly, the Commission has
determined that the provisions of 16
CFR part 436 shall not apply to the
advertising, offering, licensing,
contracting, sale or other promotion of
motor vehicle dealerships by Mercedes-
Benz of North America, Inc.

It is so ordered.

By the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 92-1033 Filed 1-14-92; 8:45 am}
BILLING CODE 6750-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Agency for Toxic Substances and
Disease Registry

[ATSDR-42)

Extension of Public Comment Period
for Priority Data Needs for 38 Priority
Hazardous Substances

AGENCY: Agency for Toxic Substances
and Disease Registry (ATSDR), Public
Health Service (PHS), Department of
Health and Human Services {HHS).

ACTION: Notice.

SUMMARY: This notice announces an
extension of the public comment period
for the priority data needs for 38 priority
hazardous substances. Section 104(i) of
the Comprehensive Environmental
Response, Compensation, and Liability
Act (42 U.S.C. 9604(i)}, as amended by
the Superfund Amendments and
Reauthorization Act (Pub. L. 99-499),
requires that ATSDR, in addition to
other duties, must assure the initiation
of a research program to fill identified
data needs for certain hazardous
substances.

ATSDR announced the identification
of priority data needs for 38 priority
hazardous substances in the Federal
Register on October 17, 1991, (56 FR
52178) with a public comment period
through January 15, 1992; a correction
notice for this announcement was also
published on November 25, 1991 {56 FR
59330). This notice announces an
extension of the public comment period
through March 2, 1992, in order to allow
the public an additional 45 days to
review and comment on the identified
priority data needs.

DATES: Comments concerning the
Federal Register notice of October 17,
1901 (56 FR 52178) must be received by
March 2, 1992

ADDRESSES: Comments on this notice
should bear the docket control number
ATSDR-42 and should be submitted to
the Research Implementation Branch,
Division of Toxicology, Agency for .
Toxic Substances and Disease Registry,
Mailstop E-29, 1600 Clifton Road, NE.,
Atlanta, Georgia 30333.

Comments on this notice will be
available for public inspection at the
Agency for Toxic Substances and
Disease Registry, Building 33, Execntive

Park Drive, Atlanta, Georgia (not a
mailing address), from 8 a.m. until 4:30
p.m., Monday through Friday, except for
legal holidays.

FOR FURTHER INFORMATION CONTACT:
Research Implementation Branch,
Division of Toxicology. Agency for
Toxic Substances and Disease Registry,
Mailstop E~29, 1600 Clifton Road, NE.,
Atlanta, Georgia 30333. Telephone: 404~
639-6015.

SUPPLEMENTARY INFORMATION:

. Administrative Record: ATSDR has

established a public version of this
record with materials pertaining to this
notice {ATSDR docket control number-
42). The public file is available for
inspection during the times and at the
address given in the ADDRESSES section
of this notice,

Dated: January 8, 1992,
William L. Roper,

Administrator, Agency for Toxic Substances
and Disease Registry.

{FR Doc. 92~1029 Filed 1-14-92; 8:45 am]
BILLING CODE 4160-70-M

Centers for Disease Control

Diesel Exhaust Exposure and Lung
Cancer In Miners; Feasibility Study

The National Institute for
Occupational Safety and Health
(NIOSH) of the Centers for Disease
Control {CDC) announces the following
meeting.

Name: A Feasibility Study of Diesel
Exhaust Exposure and Lung Cancer in
Miners.

Time and Date: 9 a.m.~12 noon, February
14, 1992,

Place: Hubert H. Humphrey Building,
Conference Room 303-305A, 200
Independence Avenue, SW., Washington, DC
20201.

Status: Open to the public, limited only by
the space available.

Purpose: To conduct an informational
meeting to discuss the feasibility study being
conducted by NIOSH and the National
Cancer Institute, National Institutes of
Health. The two primary purposes of the
study are to determine:

(1) Whether an adequate number of sait,
potash, limestone, and trona miners, who
have been exposed to diese! equipment in an
underground mine for at least one year, are
available to conduct a statistically significant
case-control study; and

(2) Whether or not work history data can
be linked to possible exposure surrogates in
order to develop individual exposure
estimates.

The study protocol is available from the
contact person. Comments will be accepted
by letter until the time of the meeting.

CONTACT PERSON POR ADDITIONAL
INFORMATION: Frank ]. Hearl,
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NIGSH, CDC, 944 Chestnut Ridge Road,
Mailstop 117, Morgantown, West
Virginia 26505, telephone 304/291-4423
or FTS 923-4423.

Dated: January 9, 1992.
Elvin Hilyer,
Associate Director for Policy Coordination,
Centers for Disease Control,
FR Doc. 92-1031 Filed 1-14-92; 8:45 am|
BILLING CODE 4168-19-M

National Committee on Vital and
Health Statistics (NCVHS);
Subcommittee on Long-Term Care
Statistics; Meeting

Pursuant to Public Law 92-463, the
National Center for Health Statistics
(NCHS), Centers for Disease Control,
announces the following meeting:

Name: NCVHS Subcommittee on Long-
Term Care Statistics.

Time and Date: 10 a.m.~4:30 p.m., February
4, 1992,

Place: Room 800, Hubert H. Humphrey
Building, 200 Independence Avenue, SW.,
Washington, DC 20201.

Status: Open.

Purpose: The Subcommittee will

discuss the NCHS long-term care data
systems with program staff.
CONTACT PERSON FOR MORE
INFORMATION: Substantive program
information as well as summaries of the
meeting and a roster of committee
members may be obtained from Gail F.
Fisher, Ph.D., Executive Secretary,
NCVHS, NCHS, room 1100, Presidential
Building, 6525 Belcrest Road,
Hyattsville, Maryland 20782, telephone
301/436-7050 or FTS 436-7050.

Dated: January 9, 1992.

Elvin Hilyer,

Associate Director for Policy Coordination
Centers for Disease Control.

[FR Doc. 92-1030 Filed 1-14-92; 8:45 am)
BILLING CODE 4160-18-M

National Committee on Vital and
Health Statistics (NCVHS);
Subcommittee on Mental Health
Statistics; Meeting

Pursuant to Public Law 92463, the
National Center for Health Statistics
(NCHS), Centers for Disease Control,
announces the following committee
meeting.

Name: NCVHS Subcommittee on Mental
Health Statistics.

Time and Date: 9 a.m.-5 p.m., February 14,
1992,

Place: Room 337A-339A, Hubert H.
Humphrey Building, 200 Independence
Avenue, SW., Washington, DC 20201.

Status: Open.

Purpose: The subcommittee will

devote primary attention to the issue of
statistical data systems for emotionally
disturbed children and adolescents.
Particular attention will be given to data
availability through health, juvenile
justice, social services, and educational
systems. The subcommittee will also
consider developments in
conceptualization of the seriously
mentally ill population and proposals for
the 1992 statistical publications for the
National Institute of Mental Health,
National Institutes of Health.
CONTACT PERSON FOR MORE
INFORMATION: Substantive program
information as well as summaries of the
meeting and a roster of committee
members may be obtained from Gail F.
Fisher, Ph.D., Executive Secretary,
NCVHS, NCHS, room 1100, Presidential
Building, 6525 Belcrest Road,
Hyattsville, Maryland 20782, telephone
number 301/436-7050 or FTS 436-7070.

Dated: January 9, 1992.

Elvin Hilyer,

Associate Director for Policy Coordination,
Centers for Disease Control.

[FR Doc. 92-1032 Filed 1-14-92; 8:45 am)
BILLING CODE 4180-10-M

Food and Drug Administration
[Docket No. 91M-0507]

EDAP international Corp.; Premarket
Approval of EDAP LT.01 Lithedap
Shock Wave Lithotripter

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing its
approval of the application by EDAP
International Corp., Amherst, MA, for
premarket approval, under section 515
of the Federal Food, Drug, and Cosmetic
Act (the act), of the EDAPLT.01
Lithedap Shock Wave Lithotripter. After
reviewing the recommendation of the
Gastroenterology-Urology Devices
Panel, FDA’s Center for Devices and
Radiological Health [CDRH) notified the
applicant, by letter of December 12,
1991, of the approval of the application.
DATES: Petitions for administrative
review by February 14, 1992.
ADDRESSES: Written requests for copies
of the summary of safety and
effectiveness data and petitions for
administrative review to the Dockets
Management Branch (HFA-305), Food
and Drug Administration, rm. 1-23,
12420 Parklawn Dr., Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT:
John Baxley, Center for Devices and
Radiological Health {HFZ-470), Food
and Drug Administration, 1390 Piccard
Dr., Rockville, MD 20850, 301-427-1194.

SUPPLEMENTARY INFORMATION: On April
18, 1990, EDAP International Corp.,
Ambherst, MA 01002, submitted to CDRH
an application for premarket approval of
the EDAP LT.01 Lithedap Shock Wave
Lithotripter. The device is an
extracorporeal shock wave lithotripter
and is indicated for use in the
fragmentation of urinary stones in the
kidney, i.e., renal calyx stones and renal
pelvis stones.

On April 4, 1991, the
Gastroenterology-Urology Devices Panel
of the Medical Devices Advisory
Committee, an FDA advisory committee,
reviewed and recommended approval of
the application. On December 12, 1991,
CDRH approved the application by a
letter to the applicant from the Director
of the Office of Device Evaluation,
CDRH.

A summary of safety and
effectiveness data on which CDRH
based its approval is on file in the
Dockets Management Branch (address
above) and is available from that office
upon written request. Requests should
be identified with the name of the
device and the docket number found in
brackets in the heading of this
document.

Opportunity for Administrative Review

Section 515{d)(3) of the act (21 U.S.C.
360e(d)(3)) authorizes any interested
person to petition, under section 515(g)
of the act {21 U.S.C. 360e(g)), for
administrative review of CDRH's
decision to approve this application. A
petitioner may request either a formal
hearing under part 12 (21 CFR part 12) of
FDA's administrative practices and
procedures regulations or a review of
the application and CDRH’s action by
an independent advisory committee of
experts. A petition is to be in the form of
a petition for reconsideration under
§ 10.33(b) (21 CFR 10.33(b)). A petitioner
shall identify the form of review
requested (hearing or independent
advisory committee) and shall submit
with the petition supporting data and
information showing that there is a
genuine and substantial issue of
material fact for resolution through
administrative review. After reviewing
the